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Text of UNHRC Resolution A/HRC/30/L.29
(29™ September 2015)



United Nations A HRCB0L29

General Assembly Distr: Limited
29 September 2015

Original: English

Human Rights Council

Thirtieth session

Agenda item 2

Annual report of the United Nations High Commissioner
for Human Rights and reports of the Office of the

High Commissioner and the Secretary-General

Albania, Australia,* Germany, Greece,* Latvia, Montenegro, Poland,* Romania,* Sri
Lanka,* the former Yugoslav Republic of Macedonia, United Kingdom of Great
Britain and Northern Ireland, United States of America: draft resolution

30/... Promoting reconciliation, accountability and human rights in Sri
Lanka

The Human Rights Council,
Reaffirming the purposes and principles of the Charter of the United Nations,

Guided by the Universal Declaration of Human Rights, the International Covenants
on Human Rights and other relevant instruments,

Recalling Human Rights Council resolutions 19/2 of 22 March 2012, 22/1 of 21
March 2013 and 25/1 of 27 March 2014 on promoting reconciliation and accountability in
Sri Lanka,

Reaffirming its commitment to the sovereignty, independence, unity and territorial
integrity of Sri Lanka,

Reaffirming also that it is the responsibility of each State to ensure the full
enjoyment of all human rights and fundamental freedoms of its entire population,

Welcoming the historic free and fair democratic elections in January and August
2015 and the peaceful political transition in Sri Lanka,

Noting with interest the passage and operationalization of the nineteenth amendment
to the Constitution of Sri Lanka and its contribution to the promotion of democratic
governance and independent oversight of key institutions, including the provision on the
promotion of national reconciliation and integration as among the constitutional duties of
the President of Sri Lanka,

Non-member State of the Human Rights Council.
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A/HRC/30/L.29

Welcoming the steps taken by the Government of Sri Lanka since January 2015 to
advance respect for human rights and to strengthen good governance and democratic
institutions,

Welcoming also the efforts of the Government of Sri Lanka to investigate allegations
of bribery, corruption, fraud and abuse of power, and stressing the importance of such
investigations and the prosecution of those responsible in ending impunity and promoting
good governance,

Welcoming further the steps taken to strengthen civilian administration in the former
conflict-affected provinces of the North and East, and acknowledging the progress made by
the Government of Sri Lanka in rebuilding infrastructure, demining and resettling internally
displaced persons, and calling upon the international community, including the United
Nations, to assist the Government of Sri Lanka in furthering these efforts, especially in
expediting the process of delivering durable solutions for all internally displaced persons,

Recognizing the improved environment for members of civil society and human
rights defenders in Sri Lanka while expressing concern at reports of ongoing violations and
abuses of human rights, and recognizing the expressed commitment of the Government of
Sri Lanka to address issues, including those involving sexual and gender-based violence
and torture, abductions, as well as intimidation of and threats against-human rights
defenders and members of civil society,

Reaffirming that all Sri Lankans are entitled to the full enjoyment of their human
rights regardless of religion, belief or ethnicity, in a peaceful and-unified land,

Reaffirming also that States must ensure that any measure taken to combat terrorism
complies with their obligations under international law; in particular international human
rights law, international refugee law and international humanitarian law, as applicable,

Welcoming the Declaration of Peace of the Government of 4 February 2015 and its
acknowledgement of the loss of life and victims of violence of all ethnicities and religions,

Emphasizing the importance of a‘comprehensive approach to dealing with the past,
incorporating the full range of judicial and non-judicial measures, including , inter alia,
individual prosecutions, reparations, truth-seeking, institutional reform, the vetting of
public employees and officials, or an appropriately conceived combination thereof, in order
to, inter alia, ensure accountability, serve justice, provide victims with remedies, promote
healing and reconciliation, establish independent oversight of the security system, restore
confidence in the institutions of the State and promote the rule of law in accordance with
international human rights law with a view to preventing the recurrence of violations and
abuses, and welcoming in this regard the expressed commitment of the Government to
ensure dialogue and wide consultations with all stakeholders,

Recognizing that mechanisms to redress past abuses and violations work best when
they are independent, impartial and transparent; are led by individuals known for displaying
the highest degree of professionalism, integrity and impartiality; utilize consultative and
participatory methods that include the views from all relevant stakeholders, including, but
not limited to, victims, women, youth, representatives of various religions, ethnicities and
geographic locations, as well as marginalized groups; and designed and implemented based
on expert advice from those with relevant international and domestic experience,

Recognizing also that a credible accountability process for those most responsible
for violations and abuses will safeguard the reputation of those, including within the
military, who conducted themselves in an appropriate manner with honour and
professionalism,
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Recalling the responsibility of States to comply with their relevant obligations to
prosecute those responsible for gross violations of human rights and serious violations of
international humanitarian law constituting crimes under international law, with a view to
ending impunity,

Taking note of the review of the high-security zones undertaken by the Government,
and welcoming the initial steps taken to return land to its rightful civilian owners and to
help local populations to resume livelihoods and to restore normality to civilian life,

Welcoming the commitments of the Government of Sri Lanka to the devolution of
political authority,

Requesting the Government of Sri Lanka to implement effectively the constructive
recommendations made in the report of the Lessons Learnt and Reconciliation
Commission,

Welcoming the visit from 30 March to 3 April 2015 by and the observations of the
Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-
recurrence, and the planned visit of the Working Group on Enforced or. Involuntary
Disappearances in November 2015,

Recognizing that the investigation into alleged serious violations.and abuses of
human rights and related crimes in Sri Lanka requested by the Human Rights Council in its
resolution 25/1 was necessitated by the absence of a credible. national process of
accountability,

1. Takes note with appreciation of the oral update presented by the United
Nations High Commissioner to the Human Rights Council at its twenty-seventh session, the
report of the Office of the High Commissioner..on promoting reconciliation and
accountability in Sri Lanka' and its investigation on Sri Lanka requested by the Human
Rights Council in its resolution 25/1,> including its findings and conclusions, and
encourages the Government of Sri Lanka to implement the recommendations contained
therein when implementing measures for truth-seeking, justice, reparations and guarantees
of non-recurrence;

2. Welcomes the positive engagement between the Government of Sri Lanka
and the High Commissioner and the Office of the High Commissioner since January 2015,
and encourages the continuation of that engagement in the promotion and protection of
human rights and in exploring appropriate forms of international support for and
participation in Sri Lankan processes for seeking truth and justice;

3. Supports the commitment of the Government of Sri Lanka to strengthen and
safeguard the credibility of the processes of truth-seeking, justice, reparations and
guarantees of non-recurrence by engaging in broad national consultations with the inclusion
of victims and civil society, including non-governmental organizations, from all affected
communities, which will inform the design and implementation of these processes, drawing
on international expertise, assistance and best practices;

4. Welcomes the commitment of the Government of Sri Lanka to undertake a
comprehensive approach to dealing with the past, incorporating the full range of judicial
and non-judicial measures; also welcomes in this regard the proposal by the Government to
establish a commission for truth, justice, reconciliation and non-recurrence, an office of
missing persons and an office for reparations; further welcomes the willingness of the

' A/HRC/30/61.
2 See A/HRC/30/CRP.2.
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Government to give each mechanism the freedom to obtain financial, material and technical
assistance from international partners, including the Office of the High Commissioner; and
affirms that these commitments, if implemented fully and credibly, will help to advance
accountability for serious crimes by all sides and to achieve reconciliation;

5. Recognizes the need for a process of accountability and reconciliation for the
violations and abuses committed by the Liberation Tigers of Tamil Eelam, as highlighted in
the report of the Office of the High Commissioner for Human Rights investigation on Sri
Lanka;’

6. Welcomes the recognition by the Government of Sri Lanka that
accountability is essential to uphold the rule of law and to build confidence in the people of
all communities of Sri Lanka in the justice system, notes with appreciation the proposal of
the Government of Sri Lanka to establish a judicial mechanism with a special counsel to
investigate allegations of violations and abuses of human rights and violations of
international humanitarian law, as applicable; affirms that a credible justice process should
include independent judicial and prosecutorial institutions led by individuals known for
their integrity and impartiality; and also affirms in this regard the importance of
participation in a Sri Lankan judicial mechanism, including the special counsel’s office, of
Commonwealth and other foreign judges, defence lawyers and authorized prosecutors and
investigators;

7. Encourages the Government of Sri Lanka to reform. its domestic law to
ensure that it can implement effectively its own commitments, the recommendations made
in the report of the Lessons Learnt and Reconciliation Commission, as well as the
recommendations of the report of the Office of the High Commissioner,' including by
allowing for, in a manner consistent with its international obligations, the trial and
punishment of those most responsible for the full ‘range of crimes under the general
principles of law recognized by the community of nations relevant to violations and abuses
of human rights and violations of international humanitarian law, including during the
period covered by the Lessons Learnt and Reconciliation Commission;

8. Also encourages the Government of Sri Lanka to introduce effective security
sector reforms as part of its transitional justice process, which will help to enhance the
reputation and professionalism of the military and include ensuring that no scope exists for
retention in or recruitment into the security forces of anyone credibly implicated through a
fair administrative process in serious crimes involving human rights violations or abuses or
violations of international humanitarian law, including members of the security and
intelligence units; and-also to increase training and incentives focused on the promotion and
protection of human rights of all Sri Lankans;

9. Welcomes the recent passage by the Government of Sri Lanka of an updated
witness and victim protection law and its commitment to review the law, and encourages
the Government. to strengthen these essential protections by making specific
accommodations to protect effectively witnesses and victims, investigators, prosecutors and
judges;

10.  Also welcomes the initial steps taken to return land, and encourages the
Government of Sri Lanka to accelerate the return of land to its rightful civilian owners, and
to undertake further efforts to tackle the considerable work that lies ahead in the areas of
land use and ownership, in particular the ending of military involvement in civilian
activities, the resumption of livelihoods and the restoration of normality to civilian life, and
stresses the importance of the full participation of local populations, including
representatives of civil society and minorities, in these efforts;

11.  Encourages the Government of Sri Lanka to investigate all alleged attacks by
individuals and groups on journalists, human rights defenders, members of religious
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minority groups and other members of civil society, as well as places of worship, and to
hold perpetrators of such attacks to account and to take steps to prevent such attacks in the
future;

12.  Welcomes the commitment of the Government of Sri Lanka to review the
Public Security Ordinance Act and to review and repeal the Prevention of Terrorism Act,
and to replace it with anti-terrorism legislation in accordance with contemporary
international best practices;

13.  Also welcomes the commitment of the Government of Sri Lanka to sign and
ratify the International Convention for the Protection of All Persons from Enforced
Disappearance without delay, to criminalize enforced disappearances and to begin to issue
certificates of absence to the families of missing persons as a temporary measure of relief;

14.  Further welcomes the commitment of the Government of Sri Lanka to release
publicly previous presidential commission reports;

15.  Encourages the Government of Sri Lanka to develop a comprehensive plan
and mechanism for preserving all existing records and documentation relating to human
rights violations and abuses and violations of international humanitarian law, whether held
by public or private institutions;

16.  Welcomes the commitment of the Government of Sri Lanka to a political
settlement by taking the necessary constitutional measures, encourages the Government’s
efforts to fulfil its commitments on the devolution of political authority, which is integral to
reconciliation and the full enjoyment of human rights by all members of its population; and
also encourages the Government to ensure that all Provincial Councils are able to operate
effectively, in accordance with the thirteenth amendment to the Constitution of Sri Lanka;

17.  Also welcomes the commitment of the Government of Sri Lanka to issue
instructions clearly to all branches of the security forces that violations of international
human rights law and international humanitarian law, including those involving torture,
rape and sexual violence, are prohibited and that those responsible will be investigated and
punished, and encourages the Government to address all reports of sexual and gender-based
violence and torture;

18.  Requests the Office of the High Commissioner to continue to assess progress
on the implementation of-its recommendations and other relevant processes related to
reconciliation, accountability and human rights, and to present an oral update to the Human
Rights Council at its thirty-second session, and a comprehensive report followed by
discussion on the implementation of the present resolution at its thirty-fourth session;

19.  Encourages the Government of Sri Lanka to continue to cooperate with
special procedure mandate holders, including by responding formally to outstanding
requests;

20. .Encourages the Office of the High Commissioner and relevant special
procedure mandate holders to provide, in consultation with and with the concurrence of the
Government of Sri Lanka, advice and technical assistance on implementing the above-
mentioned steps.




Sir Desmond de Silva QC, “Opinion for the
Government of Sr1 Lanka”,
23" February 2014
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OPINION

INTRODUCTION

I am instivcied (o give an Opinion and [ quote “un the peranssible parameters of
collateral damage 1 the contest of the non-interoatiosst armed conflict in a Sri Lanka that ended
on the 1%th May 2009 having panicular regard to the factual matrix with which [ was supphed.
and the historical practices in the prasceution of mititary coaflicls and the legal pronouncemenis
made by the former Prosecutor of the international Criminal Coun { 1CC) Leis Moreno-Ocampn
on the circumstances that provided justification for collateral damage in the US Jed invasion of
Irag™.

During this final phase of the conflict il is undoubicd thid there was considerable loss of
civihan life; the figures. however vary considerabiy.  Sudly, this is what is called “collaeral
damage’ in military purlance. Following the military defeat of the LTTE a host of allegations
had been made against the Sri Lankan Army (SLA) in having commilted war crimes ar this time.

My insiructions include it request for me (o address ihe following specific guestions and
i particular the Government of S Lunka ( GOSL) sceks a written legal Qpinion on the
following matiers:
ik The law and Praciice relating 1o collateral damage resulting in the course of armed
conflici. founded on, futer idia, the pronouncement of Luis Morcue-Qcampo seferred 10 thove,
SIE praciicss. especially in the USA, UK and Iseael and the posimons 1aker up by thess
covntifes, i their official documenis, writien and oral piradings before Coves and Tribunals and
before Uniled Nations ageircies and bodfes, cluding the Security Councit and the Human

Righis Conncit and it's predecessor bodiag on the guestion of collatanmi damage.



2 br the context of fhe findings on {. (aboved sad the (acls refating 0 the prosception of ipe
war qpainst (he ETTE enumersied below, thar the cvilizg casgainies which cecarred s the
closing stages of ihe War agamst ibe LTTE. do not consithute 2 war crime i wig Tesand (O
afur. the lobowing

L) The sofc wptention of the Sn Lankon ATIY Wis 10 pain 3 degistve onlitany advantase over
the LTTE and o brise o a cose ihe 30 yeawr wat againa the 7T and tseir heingus reign of
tersor against civibians of &l ethnic and relipious groups i the country,

by The So Lankan Army pursued thai obiective having due regud 16 the principles of
distinction and proporliovality which the Sii Lanka Army strove atall times w0 follow,

() The above istention has been amply vahdated aad the abjectve of ending the 30 vear war
agamnst the LTTE fully realised, as demonsirated by the peace, freedom, dex seracy  and
development Miat have pervided the whole of the Nonh and Gust of (he Couniry i the posi-
conlhct phase, thereby lending unguatified justiicuiion and vilidiiy to the intent and purpase of

the military action taken against the LTTF in the closing stazes ol the War,

Muicrials sent 10 me by GOSL are as follows:

L Humanitarian Operation Faciual Analvsis
-Minislry of Defence
Demacratic Secishist Republic of Spi Lonka

Jely 2006 - May 2009

2 AR Opuies by Luis Morcno-Cgampo
9th February, 2006
3 A 51 page document entitied “Inatruciions w Queens Counsel”



SUMDMIARY

By 2009 the Government of Sri Lanka had been in an angoing ideiaal armed conliet with the
Liberavon Tigers for Tommi Telam (LTTL) for some shinty yems. The TLTTE waged & rutbless
secessiomst campaign 10 create an 1adependeat state in the Norih and East of Sni Lanka.

Afler many failed attempts af peace (he GOSE Jaunched an operation 1o fnally ced the
conflict and bring to 2 close the war that had claimed reas of 1ousands of lives, Both civibian and
aulitary. The Government created No Fire Zones (NFZs) with 2 view (0 saving civilian lives,
Indeed, the creaion of these zones is only realisticaliy consistent with that inteatinn. The first
NFZ was created in Jsouary 2009. Upos realizing that the Anny refrain from iiring into NFZs
the LTTE prempily moved it's CADRES and Ariillery into the midst of these innocent civitians,
This is, of course, a war crinse commiticd by the LTTE, o the final phase of the conflict when
the LTTE was facing inevituble defeat it resoried to holding hostages us a human shield and
shelling the Sri Lankan Army (SLA} from No Fire Zones 50 as 1o force the Army to ron the risk
of causing civilian casvaltics in responding. ~ No doubt. this was dons for the purpese of
axsigning Allegativns of civitian killings to the Army. In addition, there was evidence from maey
sources that the LTTE fired artiliery into thenr own people. This srategy, is not unknown i
hostilities of 1his kind where there is & need on the part of the losing side to provoke a
propagamda $torm S0 as 10 invie incrmational wteivention to prevenl impinding defeat,

Howas the dury of the GOSL 10 free the civilian hosinges from their LTTE capiorns.
Autemnpis by the civilian hostages 10 escape from thewr unlawful captivity were met with ther
bring shot. The operation to free those bostages and defest their LTTE captors msalted i
significant civiiian cosualives with a range of figures from 8,000 to 40000 Whatever be ibe trae

figure of the civihian casvalties, 1he nverwhelming number of nnocent Gvilians taken hostage

0



woic saved. This was o humasitanan tonmph achicved by the aubitary defenr of the L1TE by 1he
SLAL thereby ading the LVTE practice of ferced reandunent o whieh “the LTTE weok one ohild
por fansly for iis forees”. Ag the war progressed the palicy iensiiied ang was epfereed with
atahity, ofter recrnting severat childsen from the same family. tacluding bavs ad wirls as
veung as 14!

Upon e derear of the LR a host of allegations were fnched ageinss the SLA which
inctuded the uniawful igeting of eivilians and causing ltegal colfatesai danage.

Refeicirees io the use of the atom bomb on Hizoshima and Nagasak al the ead of Wi
for the purpose of defennining the degree of acceptable collstesal dumage in o given ser of
circumstances 15 not helplul. The thesheld as 0 wlae constitules coceplable coilateral damage
under Internstional Humanstanen Law (THL) has chaaged sigaificaatty since WWIL Whersas,
during WWIL it was gencreily beld that widespread Civilizn death was scoeplable so long as it
furthered a Jegiimate mulittry targer. this Iwoad view has changed markedly sinee WWII
Increasingly, the internationa! commusity. anid DY extension tHL, requires a bigher threshold in
determining that civilian casuaities are allowahle under the laws of armed confiic,

Currently, whetlier or a0t an auack that resulis in civilian deaths is legat under 1L
depends on whether ihe attack meets the requirements of three principles which guide the
legality of actions wnder the bwws of armed contlier and ML {1} Distinciion. (2 Mitiiary
Necessity, and (3) Propori ioaality

"nwed Natons Siatenien, Colombo, 15 February 209

4

twwyw un [Rmredia_ceatis/aichived phpy “There are indicatons dat chifdien us young ns §4 are
being recruited inte the gmks o1 the LTTE “UNICEE Colonrio Stnement 17 Feb. 2009, “More
chilhien victims of the conflict” (wawww relisfweb intrwinwb sty =“We have clesr indications
that the L'TE has witensalied forcibie soenmument 0F citil dren and that chaldron as Vounkg ak 14
vears ofd are now heng tareeled.” sad Plulippe Tuametle. UNICEE s ;{epruscnmm;- ir: Sit

[anka”



In evalugting the Jeoalily of civilizg casualiies in the finad Steges of the war, m arder (o
determmne 1f they are permissible coblateral damage, a vinlation of B only occms if there is an
intentional ek direcied agmnst civihians (violation of principle of distnciient, o if en anack s
tsunched on o military objective  with the keawledge tha the lacidemal Givilian injories would
pe clearly excessive in relation 10 the anucipated mabdary advaninge (vindation prncipic of
Ropoctionaliy).

n ihe final siages of the war, according 10 the Report of the Secretry-Ueneral's Papef of
xperts on Accomntabiiiry in Sri Lunka around 330,000 civilians were trapped in 4n ever
decreasing area, fiecing the shelling but kept hostage by the LTTE and being vsed as a strategic
human buffer between themselves and 1he advancing SLA. From February 2009 onwards, the
LTTE started (be point biank shooting of civilians who attempted to escape the conflict zone
whilst continuing a policy af suicide attacks vutside the conflict zone, On Friday (.-"i'prii 3) the
UN Secretary General Ban Ki-Muon called on the LTE 1o allow civilians io jeave the conflict
arca of their own frec will, He expressed his deep diswress by continuing reports of civilians
being kept at extreme risk, against their will and with heavy casualtics in a véry sl area by the
LTTE. The UN- Secratary-General (UNSG) deplored the forced recruitment of civilians,
particularly children. stating the severe restrictions of the LTTE o their frecdom of movement
violited international faw

The clear and immediate duty of the Government forces was W free the hastages by
defeating their caplors and in osder o do o they were entitied 10 ase ss much forge a8 wus
sbeolutely nevessary o compleiely overvhelm their enciny, subject u:a fhe primaple of

" wwwepna.govik/iews update/Current Affairs/ca200904/20090406troops. .
Last viewed 21/02/2014




Peomrils matity. This wes dome, aod 294,000 civilish higiages whose ufure was socsr 5 ihe
haonds of e LTTE. were new saved. In my vicw, Ihis was a muliry and bomanitartn
necussity. When milliany necessity s understood (0 requiie ron-combatan deaik. such Billiog s
permissible and tegnd 1 3 is proporitonite 1o 1he expected military advantage of the eperation.

By doung their due diligence w casure hat the number of casuallics was as low as
pussible and that only military largeis were fired upon, tbe Governmen sairehed the principles of
Necessty, Distntion and Preporusnadity.

Ibear i mine thi thee wes an eigent need 1o bring the war 10  swiit conclusion, save
& many fostages as passibic awd 1 prevent the escape nf the VIFE feadeship by sca. Their
eseape would have coabled them to position themseives elsewiere in the World and continue
diiecting murderous 1ermatist sclivities against the pevple of S5 Lanka. The phenemaenon of a
group fro:n outside waging war against a stuie was excmplificd by the Al-Oacda anack on (he
Twia Towers  New Yark i 2001 and indecd by ibe murder of Rigiv Grandhi, the Piine
binister of indis by the LTTE.

Thus. the damage and loss of life, regretiable 2s it was, was wiciely cotlateral dninage. b
1S MY opnion thi a war crime cannot be ascribed 1o the Gavernmeat on the basis of tie facts set
ot above.

[ set cut my reasoning and conciusion in Sactions § and 1D of this Opinion.

This 15 st 10 say that therc wete a0, in the beat of bajtie. cases of war caimes commiticd
by individuat members of e SLA. However, the evidence -goes Aot sugeest that the
Cominsssn ob @ war crime by reason of thy collalera damage refered 10 wos Governmsnt

poiicy. In other words, there is ne evidenee of staie Spoasered Wit Chmes in g rogard



SECTION 1. FACTUAL ASSERTIONS IN MY INSTRUCTIONS

For thirty years, the Liberation Tigers of Tamil Eclam (LTTE) were responsible far
comdueiing numcrous atacks sgainst (the Sri Lankan governmen ang i1 criizeas as part of s
cffort o create a separate Tomil sfate,” After repeatedly Taibag 10 rsach a praceful setdement
with tbe LTTE leadership through peace ks, the government decided o conduct 4 large-seale
“Humanitarian Opcration” in 2006 to finally gid (he conntey of the organisation

By atound Japuary 2009, he SLA had pushed the LTTE fighters into a small area of the
counny.” However, due (0 the significant number of civiliaps that were in that panicular
Jocation. the government established “No Fire Zones™ (NFZs) where the greatest conceniration
of civiliuns was located.® The LTTE fighters decided (0 take advantage of the NEZs and began
firing at the military forces from within the zomes.” Addiionally, the LTTE held teas of
ousands of civilian hoslages in the NEZs as human shiclds o order 10 deter the military from
tiring upon them while they conducted thei: attacks.”

Throughout the opesation. the' military followed a “sero civilian casually 1mlicy'."°
However, in order to property counter the LTTE atacks commg out of the NIZs. the military
needed Lo Taunch connter-attacks against them. The miliary enacted several profeciive measures
in ofder Lo limii the number of civilian casualics dunng the operations including specialiscd
training for the teaops, selectively using artillery fire. the use of smipers, the nse of smaller fire

mems, and the change in weaponry from rapid fire to deliberate fire. ™

“Ooernmon of 39 Lanka Asseridons, o 3

TG, w 120
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o additon 1 what has been said, the Care excicised by e gecunity ferces incladed
severat Fesintiona mechuaisme fn place (© salegoard hisii rghis
1 The Diregterae of Human Righis and Humanitanias Eaw of Uik S0 Eanka Army
(SL.A) was estabiished in January Juyi. ks role was (o deribar amprove e
appreciation andd knowicdse of SLA personnet of Diternationa!l Humaaitaran Law
HHL) ang Human Kigiis (HR) ihrough raam monitarng e comphance of 118
pemsonng! 1o these norms, and inquiring into and repotting alfeged tansgrossions.
b, The Sub Direclarate va Human Rights and Luteenational Humaniiasisn Law o the Sri
Lapka Navy (SLN) was cstablished oo Tane 2002 a8 4 means vi providieg advice,
conduciing {rainiog programmes for naval persannel, disseninabng intormation and
coordinaling work willi various agencies on ail matters rebaed w HR & L

c. The Iaternationat Humanitagian Law and Human Rights cell of the Srt Lanka Alg

Force (SLAF) wus established in 2002 along syl fincs.

Training on Heman Righis and Internutiondl Humanitatian Law

Security Forces porspanel receive in-depth iraning on HR and THL through the directorans
described above. In paticular. officers and soldiers actively engaging in operations weis fraied
(0 be aware of tieil responsibilitics with regards (o the safety of civilians and the prowection of

human rights, and o make appropriate and informed decisions in the heat of bawic.

Training compriscd three diSUnet programnges.
a. Training of insiruclons © conduct comipats and awareness programmes on HR

dnd THL for other personuei o & contiuoes. tull e Dasls



b Regvlar ficld fevel training for othe porsonnet Conducted by these rained
RsuCtors in the operabonal arces
¢ Feimal trasning lfor officers and other ranks at established Faiing cenlres

These walming programmes are supported by the dissemmation of wiiller materials
including feaflas, instruction hooklets, placards cic, dealmg with human rights, codes of
conduct, offenses in armed conflict snd other relevant material

Assistance for these training programmes has been obuained from Governmentai, non-
Governmental and internatioaat organisaiions such as the-Minisiy of Disaster Management, the
ICRC, the UNDP, the British Council, the Nagional Connission an Human I{ights. the Nafional
Iestitute of Education. the Cenire for Lhe Study of Hunian Righis at the Uriversity of Cojomba
and the Sri Lanka Foundution Iustitule.

Overall. more than 175.000 personniel of the SLA have undergone training in this subjeck
arca sitice the year 2001, Education on 1L and 1R has been a Lompulsory subject for af SLN
persernel in induction training courses, on the joh'lraining and all maundatory courses pertaining
0 promotion. Moce than 24,000 pursonnet of the SLAF have akso received fraimng in this
subject arca. !

Eveatually, the govergment declased VICIOTY in May 2009, but, despite the cmployment

of these protective meusures, many eivitians were killed and civitian properiy. sich as local

] I 3 : ! . 3
ttumonitarian Coeration factual Analysis
Ministry of Defence

Gemaocratic Socinhst Republic of Sri Lanka

July 2006 — May 2008



hosotals, was ti.mmgc-.j.{" Firgse fucis hive beon nsed o allenz ot the sovernmunt commiited
war enmes durmg this operation. The govenumen conends ihat crvibians andd the hospitals aere
revir the fended target ol their attacks, aud tha they were SHIPh resnomding ke atiacks ahay he
LITE was Jaunching against them. Furethor | thai the LTTE bad positioned itsel pnd is suns
besides hospitals

Finadly, alivzations weie made Uit e govemment prevenied gssential wid 1rom reaching
evilians caught in the contlict zone.’’ However the goveriment contends thal it worked wilh
several UN oaganisations 1o provide food and madicine w the affecied civibians and that CVeTY

chorl was made to cosure thar they were wken care of.

¥ 1d, w1510,
BN (LA
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SECTHON 2. APPLICABILITY OF INTERNATIONAL HUMANITARIAN LAW (IHL)
TO INTERNAL ARMED CONFLICT

The GOSL is 4 paty to the four main CGeaeva Copventions of 1949, eod thus has an
abligatica o comply with Fnernationa! Humantterian Law (THLY. T ased o be uinderstood 1ha
war eiimes covld only be committed duriyg an international conflict, but afier the 1CTY s 1994
decision in Prosecwror v Tudic, o s now well seitied that violatinas of JTHL can oocur during
miernal conflicts as well'™ Intemal conflict is defined as “protracted armed vicleace between
governmental anthornies and organized armed group or berwoen such groups within 2 state. ™"
If such a conflict exists, the relevant THL provisions will govern the partics” actions throughout
the entize territory until a peaceiul settlement has been reached,™

Both Common Ariicle 3 {CA3) and Additional Protocol H (AP 10 the Geneva
Conventions apply to iperaal armaed conilict,'” Becasse St Lanka is not a party to API, ihe
provisions of CAZ and cusiomary iniernationa! law govera the conflict in question. CA3
mclhudes the following important provisions that partics to an inicraat conflict must abide by

1} Persons not tking, part tn the hostilties, including conbatants who have nid down

their avms, shall B treaicd humancly, including the prokibition on discrimination on the

hasis of race, color, seligion, sex, birth or wealth: murder or torture: hosiage-taking;

crucl or degrading teatmens; and the use of executions ss 4 sentence without due process

are proqibied.

) The wounded and sick are 1o he cared for.'®

* Amanko Casgese. International Cringnel Law 2 od., P82 (0GH

¥ Amthoay Culter. The Concept ot Non-[mernationnl Armed Conilct in toneraidonat Humamiarian Law. P
(2U18).

U Seprsi wale 12 0 435,

Y Supra neie 66 w133,

" Supra note 12 s 1195
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SECTION 3, THE APPLECABILITY OF INTERNATIONAL HUMAN RIGHTS EAW
(IHRL)

Intereationsi Human Righbis Law (HRL) i made ap of @ st of weaties and conventions
thet member sties huve diefied in order to coopersie iy the protection of nahts thal
meTranenil community recognizes as fundamenial.™ The most relevant agreememe o this
confher thet Sri Lacks is ¢ party to include the tntstrational Covenant on Civil and Pohtical
Rights (ICCPR), the. Conveniion Agidnst Tomore amt Other Crych Inhuman o Dearading
Treaimet or Pomishmens, (CAT). and the Tnternstional Covenant an ECoaomic, Social and
Culturai Rights,  These insiruments contain non-derozably rights that states are required to
uphbold for iheir citizens at il iimes.

MR is applicable both in armed conflicts and intimes of peace. As a tesult. IHR1 and
THL usually overlap with regurds 10 eitraes committed during simed conllicr because @ stale is
Dawad 1o fespect both badies of b Ty fact, the vo bodics of law converge the mest during
internal canfhicts becuuse THRL governs how i state treats it citizens and s therelore jess
applicable i cases of internationa! conflicts.™ Also, with Tegards 1o imernel armed conflicts, #
1s wost heavily relied en when the state refuses 10 recognize the applicability of CA3 W the
confhict bocause cerfain human rights canvemions, such as the ICCPR, contain nop-geingable

rights that cannoi be ignored.™

= Sups dete 9 ar T
~ Supra note 12al 11
“Id

“ Supra ot 2% U
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SECTION 4. THE APPLICABILITY OF CUSTONARY HWTERNATIONAL LAW (L)

According 1o Asticle 38 af the statwie fov the Bernationad Count of Iustice {1035,
crswmay inlernational Jow 1s dehined 25 evidence of a geacrs! oraetice U s accepted s lnw g
To reach thuy kevel. thie proctice must be considered boih exicnsive and ungioim 5o thal stales
exseatially beliove it tire cosom 18 actuaily required by b, Toese practices may mcluge
treaties and other mternational agreemenls.

There are cortain bodics of custopary inicrnafional Taw that do apply 1o inicrid armed
confhicis such as the Sri Lanka conilice. In Mecaregnn v U8, the ECJ deiennined thal CAS has
become so widely accepted that {ls provisions should be considerad 1w be costemany iteinationat
faw, Additionally, alihough APH is no! considered customary internationel law as a whole,
there are core provisions within it that reelfiem and supploneny CA3 and are. therefore,
considered 10 be binding #s custoinary {aw.~ These provisions include erlicles #-6, 9 wixl 13,
which cover the proicciion of civitians, medical and retigious personnch. and ise Rindamenti!
nzhis guaranteed 0 afl those imvoived in the conitict.™ Finallv. the ICRC has drafted & hist of
rules that it coasiders be 2 part castomary international law in boih internal and intesnational
conflicts baged on its recopnivon of stale pracice.™ Because these provisions are customary

law, they are considercd binding on al} parties of an internal confiicl.

T oataw
U ERG . Dennrs, 10T Reperts H77. (1oab),

Nivaragea v, US_ICT Reporis, T178 (1US8). Sec alsa ARoyuse S5003.3 tholdiige that e awermis of CA3 have
aequnred the siatus of cusomany Inizinations i Boemise s s bave mipitiza! i poobibied was aithi
s onse pona!
T rabic ar B
2 Sugrei: mobe 35 qt 35
T Imcsnatioa Commitice of the Kal Cross, Castamary Tatesasional Taw, aailable an
g wesw erc o customan-ihbeny, docs home
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L+



SECTION 5, LIABILITY OF NON-STATE ACTORS - LE. TUE LTTE

Fae LTTE, a8 non-state aclors engagine in armed confhion stil! huve bty uadar T
wndd thus sre Habie for any aasgressions of the laws coniames thoran T thaunes suppor
this conclusion. The mzjoray view nobds ikl nen-State actors, bike ihe LTTE here, are bouad By
THE iy reason of iheir demng setive on the temritory of a Coniraciimg Pany ( Stae Pary o the
Geneva Conventions andfor s Additonal Frotseolsy. ™ This theory is atsa teferred 10 as the
‘principle of lepislative jurisdiction’. Put simply, this theory posits that any agecenents that a
Stale may enter inte (hete, Sn Lanka} are subsesuenidy binding op anvone i lis Jurisdichinnu
terriiory. The advantage of this theory is that it may subject il armed groups aclive on a Stug
wrintory ¢ 1HL, whether or not these groups have consentcd 1o he bound by THE.  Applicd hore.
this theory would hold that the LTTE by vistue of their physical presence 1o ihe sovercign land
of Sti Lanka, are subsaqueatly subiect (o jurisdiction for any ebligations or reafies # is b pany
10. inclading THL and the Geueva Conventions.

Ao aeernative rationale has it that, beciuse some armed groups exercise de ficto control
over tenvitory, they behave fike Slates. and iherefose the imernational obfigatiens — including
olligations upder L — ncurred Ly States should also be incurred by non-stele actors cngaging
in armed conflict.”! Such a thcory, however, requires thal o non~stute group excreise de facto
contral of an area. and 0 11s does pot wpply amix—crsnl!y."" Irrespective ef us limed scope,

however, {1 s worth Jooking st this explanmion in respeel of those grous that do Esgise

¥ Cediic Ryngaert, Non-Srai Avior s avd Fntongfonal Hieanduraey Lasw. working paper, Kastholivke Universited
Tewven Paculiv f Law (20h avaitable i bhp s e buleuven be i nl il rzock wp WP 6ol

S Cedsic Ryngaerr. Mor-Srofe Actors aid esemitionat Bemanitarein T aw, working pap:n Ketholicks: Linversiiar
Lauven Faculty uf Baw 1 2088) available at Btip: wwow _law ulvoves b irnlonderznekiwp WP Tdoe.pd!
e ki .
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SECTION 60 THE RLGIVE OF A STATE IN INTERNATIONAL LAW TO ENSURE
NATIONAL SECURITY AND DEFEND UFSELF FROM INSURGENTS
AND TERRORISTS
Article 31 of the UN. Charter recognizes a Stae's rght o ase lores 1o defend
ttseld, and under s provision Sri Lapka s justificd 1n using necessary ond proportional (oree 10
defend nseit from nsureents and lenonsts. This interpretation gives Sri Lanka a military oght o

defiend itself uader the clear mandates of the Charter.  This conflict was an mierial armed

conihict and, therefore, IHE apntics.



SECTION 7. A HISTORY QU HIL IN NON-INVERNATIONAL CONFLICTS AND FHE
LAW OF COLLATERAL DAMAGE

Vi Crancipies of Sueviitiagiedd Changectos o Lo (0L}

The rules of internotzone! onamtacian law sovern armed coafhion * Although the
concep of ‘armed contdiet’ is not defined in the Geneva Conventions or ns subsequent Pioteeols,
i has elsewhere beas deseribad a confiict “anising between staies andd feadiag ta the mierveniion
of memibers of the armed forces™ and that it exists “whencver there i a resont lo aomed force
hetween swies of profracied armed violesce betwecn governmentzl anthoriics and organiced
armed groups within a stae”. " Armed conflicss have traditionally been classified us cither
uernational or non-kEKerantigazl, wih each goversed by separaie fles. ™ As ihere is no delate
thai the presoni conflict in Sri Lanka i non-intemnadional in natuge, this Opinicn will onfy address
THIL. as it relates 10 nop-international armed conflict.

B) Non-Enternationad Armed Conilict

i Sources of Taw

Whereas the reguletion of international armed confliet is “comprehensive and eleborate,”
comprising the magorisy ab the provisions i the 194% Geneva Convenlians, the luw governing
acn-international conllici is sparse.  Specifically, only one provision of the (949 Geneva
Coavention, Common Asticle 3, and the later-adéed Additional Protecol 11 govern nom-
mternationad armed conflict,  Additionally. it has been argued that customary international iaw
alsa governs ponanternational aimed confliet, although the extent (o which this iy irue has been

debated.™

O Michae! N Shawe INTFRRATKnAL Tave, 1090 o ed. 2008

I

U Mok Tavkova, Reconsonoring the Cavitfe aiCionbetans Diviele: & Fresh ook ar Targeting i Non-
infer pactonel Armed Confiics. | CONFLICT & SEC L. 1. 2¢2010

" Sujre note 14 w1
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i Cogunon Atticle 3

vrticle 3 commaon 1o alf four Geneva Conventioims, is e only article 1 the Convintions
that applies 1o aon-intermational armed conflict, | provides minimum pueansniees for protecting
those not taking s acive part ia hostilities.” Sri Lanka both sigred and ratiiicd all fowr Geneva
Conventions, and thus is bound by the provisions of commoen agticle 3. Additenally, commun
ariicke 3 has gained customary inlernalional taw status, and so is binding on all state parties now.

: - - N
nok Jsl s an 4LOT1es.

s, Addinanal Propeol 1

A

Connnon article 3 was clc\-'t-.lnped_:mtl expanded upon by Prowcal 1T (18773 which
apphics to afl pon-international armed conflices that tske plice in fhe terriory of a stare pany
berween its armed Tarces and dissident srmed forces.™ The stated aim of Protocol 11 was 1o
extend the cssential rules of the faw of armed conflitts 1o internal wars.  Thus, Additional
Protocel T provides additional profections 10 those eagaged in internal armed condlicl. la
parlicutar, Pictocol 1 1ists & series of fundamenta) guarantees and other pravisions catling {or the
protection of nan-combatanis. phriicular. Additional Protocol B requires that. so [ong as they
do not ke partin hostilities, the <ivilian population and individual civilians “shull enfoy yencral

protection against the dangers arising from military operations™ and “shall aot be the objeei of

7 Comman aniicke 2 fisis the following as the mintne safsuuside;
§. Prrons whisg na corive purt in Rostsifties 1o be aroced Bronancly witignr any ofvinse disonction Bused o
rart. colar, peligion or fitrh, sex, brrth or wiulii.
Yo dais end the follinving sre protbeted:
(i) Vistaace i life and perser, In pavsicodas nurdeor, cracd froanmtont and ieemae,
by lestege-iading: :
vEenitrages npos ynien digery, i partionhier Genilieiny ond cograding ireanmeont;
it the: puessong of sentenees and the: carryving our of ewentions b the
absems of Juc provess

20 The wonndod and e sick are to Pe varaed fia
Rikke Tshuy, HANDROOK oY THE PRACEICAL USE QF INTERN ATIONATL HUMANITARIAS 1AW, 34 (1aish Red € o

~00%)
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attack. ! Proncenl L does ao apply 1o sifzalioas of imernal disirbanees and [Asions. such 2.
ritts and selarcd and sporadie sets of viniciete.  Sri Lanks toher sioned fof raitied Addinenal
Projocal 110 However. the Protocel whicl: scceded to ur ast by vl nauons have assained
nations as good faw. See Appeal Chamba jlement e Taidic s the Dedcace Mation for
Imerbacaiory Appes! on Jurisdiction mndered an Octobor 2019935 1 the Prosacutor v Duseo
Tadic,
v, Cusiomany tecnational Law

Customary isernational jaw 18 generadly binding en ail stzies regacdiess of agreemient or
objection boeaise CUSOM emanates from universal norms of bebavior among states. Appheable
customary by kere includes Aricles 4-6. 9, 13 of AP 1] end ail of comnion siticle 3.
Cj Sovrees of THL Goversng Collaieral Dumege

i Detining Colivteral Damage

Providing civilian protection while simuttancously alfowlieg for mititary oljoetives  be
fulfiled is » central goat of IBL. Accordingly, 1L sceks 1o proec civilisns from the causalities
of war (o the greatest degree possible, while still allowing beiligerents o engage in armed
conflict. I is well established that. “under international humsauarian faw . . . the death of

civilians during an armed conflich, no matier how grave and regretlable, does not i iself

41

coistitate a war erime.” Intesmational humanitarizn law and the Rome Stotue perma

befligerenis t0 Carry ou proportionate aiacks agains military ebjoctives, cven whew it is krowe

Tewesnatiomad Cormmmece od the Hoed Oross (0RO Iy obind Adeliionad 1o die et Comvenlivis of 12 Angnr
PP vefuting o he Profociion oV Vaclis of Neonfaeensitioeed 0038 Contvos (P rnaeal iDLk Tuine

FFME 1323 UNES 60RL svasiabic al, mhpr s ge Pl ore/dkooid Sl 300 faedessaal B3 Tebrary 2014

T oSer e & Proseewion of the Ietermational Crimiazl Cowun Lins Moreas. Qoumps, “Loters o Senders

reguiding Trag” {Fehruary 9. 2616), availuble berer hupiavwa aec-ept my N Erdoniyres-U3R143CE T9F3-460(-
ABTT SCDBIFDEBEF7 L4368 2/0TP Jutter to_senders_re_liag_9_Fobruary_2000.pd (ast ewwed 10 Fabruary
"Nid) -
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that some civitian deaths or injuries will ocewr ™ In patticular the tiree panciples dreedy
iefeired o nemeiv--( 1y distinciion, (27 maliary necessiy, and (3) poopoiticnshiy —gmde the
begality of actions under the Taws ol aimed conflict and THI,

During the reporting period, seaior Sri Lankan officiais made repeated public stxtements
denying thas the {54, was shelling the NFZ or targeting hospitals and was not responsibie for
any civilian cosmaltics. However, sources alicged that the majoiiiy of shelling in the NFZ was
from GSL forces. The GSL annourced that it would observe a 48-hour ceuselire on two
cccasions. The stated aim of these was 0 allow civilizns 10 move o drcas 1r which they would
not be subject 1o shelling.  Incident reponis suggest. however, that (he 6GSI mey have begun
shelling hefore the end of the second 48-hour ceaserire.  Reports also indicated that the LTTE
forcibly prevented the escape of IDPs and used theny 2s “humar shields”

Distinction requires that combatanis distinguish between civilian and military personnel
and targets in planning and exceuting muitary gction.™ The principle of niifitary necessity
stipulates that the use of force must be used only to *compel the complete submission of the
enemy ... [Tlhe destruction of property to be lawful must be imperatively deraunded by the
necessities of war... There must be sonie teasonable connechon between the destruction of

H

property and tire overconntig of the enemy forces™  Thus, the dectrine of mililary necessity

requites that legitimiate targets are. “limited 1o lhose that make an cffective camnibution to

i

T Michael N Schmits, The Principle of Disertmisaneon in 287 Contery Weegare, 2 Y AF HOVM RTS & v L) 1.'13,'
LS 4G (1904 .

" e tfersan D Reymolds, Codlateral Desage on iite 217 € omnry Buftieficki Knemy expladiarion of e Law af
Armesd Cunfeict, and the Streeele for a Moral High Ciroimd. 30 AF b Riey 117 (2008), quating the Nuromberg
Trihunal.



emibitery action and whose desiruction or scvitafization affers o definite mititary advantage
ctreumsiances fubing at the ume.

The final principle ot lawtul engapemcor propartonaliny. oflers the strongesi protecticn
W Civitians, Propoionaliey bOids it e apbcipated oubiigy advaniage af any usi 01 [0FCe
st be baianced againy the probabie or experted divilian fosses.™ T ender © meet the
eyiirements of proportiomaliny, such fossen cansot be tessessive” when zemporsd o e
milifary advantase gaincd by the wee of force.™  The civilian cusvalfics fram otherwise
permissible artacks on valid necessary miliary rarecss are called collateral damage.

In cvaluatmg the legality of Civiliag casualties in order @ detenmine if they are
permissible coilaicral damage. a violation of 11 orly, accurs i (here 35 an inentional attack
directed agarnst civilians (vieistion of principle of distincuon), or i an atack 15 launched o a
military abjeclive with 1he kuowledgs that the incidental civilian injuries would ba clearly
exCessive  in relation 10 \he  asticipsied  muliary  adventage  (viatation  principle  of
rropottionality). ™ Thus, rhere may very weil exist a valid mititary target that is ualowful o
attack because the Civilian loss expected greatly exceeds any miliary advantage conferred.

ii. Proportiouglity Explained

As stated abyve, the deaih of Civilians in non-international armed conflict is only lawful
whea the aliack thid procipinled it was s furherance 0f a necessary military target
fencompassing “nulitary necessity” and “disunetion”™) end when the attack was in accordance

o}

with the princigle of proporiomtity ™ fn cases, such as this. where civilians were Killed by

Az

Bruce Cromn, Reckions Endangormons Wofars: Cldinn Cosieadies and the colfatere! dame g exception in
e natbopsf Aurnemizorian fuw. 1. Poau Ry, S 2 175 78 0200 33
T Suygre neli W as 17
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intcntional military action engaging o valid miliary kagel, the Cribcal iseue in determimng
whether the act was Jawlul was whether 1t compoited wish the principles of proporiaraiily
Propartionality’s fundamental premise i+ that the “means and methods of atlacking the enemy
are nal walimited. ™ The function of the princisie of proporionality 1s 10 relaie means B ends—
did the military resuli justizy the moeans reguired 10 accomplish i the Geath of miocems. 3 is
not ¢asy 19 assess what attacks are disproportonate: fo # large degree the answer depetitls on an
interpretanon of the circumsiances prevailing at the time, the expected mihitary advantage gained
by siriking « certain nulitary target, and other conest-specitc consitlerations.”

Ii should also be noted thai the oriaciple of proportiomality is olien misapplied. For
instance, ip some cases the mere quantum of collateral dumage and incidental injery cavses
critics 1o condemn & strike ss disproportionate.’ However, the extent of barm and daaiage is
relevant onty as il relates o the miliary advaniage that was reasonably expected ai the time the
atteck was launched.  hportantiy, the standard 18 “excessive” (a womparative concgpl), not
“extensive” (an absolute coneept). "Gide Proporicnality in - 164

ﬁamagc to civilians or théir property can he extensive withoul being excessive,
Assuming the suilitary advantage amiicipated nsell is high extensive damage wiil ant be
excessive. Thus, where the military object is of puamount imsportance the right of civilians to be
free from the effects of hosihny dinnmsics

When sszessing the fegality of “coflateral damage” under IHIL dispraportionate aitacks

we prohibited m (wo ways,  Firsi, miffary cosmmanders must evatuare e patertist civitian

Laviie Binad & Aomes Guioni, Toeckiag an O3 Dog New Trivia Opcoratioualizng e Law of Avewead Confiict in
Newe Warkre, | Hage KA SLC 05 So (M)
T Rikke Fzhoy . HANSHOOK G813k PRACTICAT USE OF INTRRNATIONAL TEAASIEARIAR LAY, &0 108 [Tanish Bd-
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D rdichmed Schrnt, Pl on wisnct wnid i rnadional o farkes bre, TUEREN ATIONAL PLVIEW OF T RED
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was chureed with dilega! dehiberwie anad ndiscrimipaie witacks on Civibans Laphisiag
reasonnhic comimandes” Sandard. the couri o Sieorivdry Gafic omped thiat “lin} a;i‘;{cr-;'n':mi}g
whether an sttock was proportionate it S necessary o oxamne whether a rasonanly weil-
informed porsen i the Cicumstances of the aewual perpeitilon igaking feisonabic e of e
wdormation avadshie © him or ier, could have expedied excesspve avibion castialtios o resull
fron the atack. ™"

Secoml. oince a decision has been made 10 largel @ gecessary mititary objective tbas will
Dhkely resalt in ihe loss ef civilian dife, every reascnable ¢ffon mast be made to mioimize ivilian

fosses. For exampic, w Bsavevs 1 s, the Buropean Court of Homan Rigins hehd it @

Rus<an acoal attack on u village vislated ibe principles of proportionahity Becsusc the atluck

Coittinted evep when Civiblans wivd w0 cseape ihe village.  BEven ihough e Rossains woe

ditucking a valid mulnary terget-—insurgents i the viliage—they were foand 1 violaie
raandiies of proporionalizy because ey failed 10 show that the attaek was carried oul wuh ibe
“reguiste care for the lives of the civilrm population” that s required by the laws of armed
comfliet. ™" Thns, communders must exercise great cauion in avonding fargeiing even necessaty
mlitary troets,
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No specic wxtwst proldbitiop of human shielding exists in the Jaw of non-micinsinua
armed conflics.” Additional Pretocal L however, does contain a more gencrsl moscrption
apainst endangeriig eivillans, holding that “the civilian popufaiion and ndividsal civifiass shall
iy genczal proiection azainst the dungers arising from nuliay aperatians.”™ Thos, hecaus:
human shiglds clearly place cisilians fn unnecessary danger [rom miliary dperaions, [hear use
woukd violate AP I would thus is prohibited in son-internationat armed contliet too.

D, thistorical Shift in Proveifing Yiews on Acceptable Coltuteral Damage: WWI 1o Prosent
CThe ternanonal view on what consttutes acceplable cnvilian Casuallics o armad
conflicts has changed sionificantly since the end ol the Second World Wae. o parteuini, ihe
tweniieth century 1ollowing the end of World War 1l has, wiih each contlicl, seen & decieasing
tolerance for what 18 viewed as accepiable coltaleral damage. What follows is 3 treatment of the
change in views throughout history relating 10 eollateral dam;lg_e.

EWWIL

WWII saw a bombing stralegy by all actors—first (he Gesmans, then follosed by the
British and Americans---hat for the first lime was focused heavily oo civitian population centers,
and defeating civilian mortic®™ The Germans executed larpescale bumbing suns on London
zarly in the war, and (he Britsh and Americans followed suit in Gernany and alopg the Axis

(8

mnes. T The Anwrican’s finished the war with what stands today 98 argua ¢ Lreales
! The A finished o th wh ds today a5 arguably the greatest

accepled act of “lawly™ collateral damage—tihe ese of the stomic bomb on Hitoshims and
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Nugisaki, ™ Although ab the time (he act weas considered Lawhil becana: ihe farneis weic a
miliary neeessin™ requitesd 1o cid the wai, (his expensive view wosld not be shared m fate
confhicts.

LOWarin the Dadkess, Oporation Al [ojee

From March to Junce 1999, 1he 118 and NATO athes engaged in nuliony operations 1o
cild Setbian arreciiies in Kosove. sud force Siobhadan Milosevie to withdraw forces liom the
area. During this operation, Milosevie's Serbian forces employved a wide variely of concealment
warfare tactics {o deczive NATO forces, including dispersing troops snd equipment rcughout
and within civilian populaion ceners and hidden in civiliun homes, barns, schuols, factosies, and
monasienes. Serbian forces even dispersed among civiian trajfic during their movements and
used huntan shields to proteci mihtary cquipinent.”™

These tactics contributed 16 several incidents of votlaers! damage resulting i civilian
casualiics, the most notable 0f which inciuded: inadverent witscks on refugees over a webies
mife strefeh af 4 major road in Kesova, resuliing in seventy-three Civilian casualties: balliste
altacks near a seail Wwwin where 57 civiiiaog were killed; and two incigents imvaiving attacks on
civilizn buses that each involved heavy civilian causalitics.  In spite of these in¢idents, an

mnvestigution conducied by & committec of the Iniernational Crinmnal Toibusai for the Former
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* The Nurirben Tribunai’s defraiion of “military pecessity” best ¢mbodies the view of secepiable coilateral
ditimage a the fmes “nMditary nyoessity pemnits a bolligerent. subject i the laws of was fo apply any smount and
Kind ol foree (o comk? the compleic subimission of the ensme with the least possible expendiune of ime, Uiz, und
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il The destraction e1l properiy 1o De biwfulings: b mperiovely dcm.mé-.a! By the povissiies ol war. Dc\:rm:::.\ﬁ.
as it ofd o nisell 5 g vickition of merRsgunal bive. There ninst be sonre regsonabie eopnettica eyeen te
iresirechien ol pioperty ond the overcoming of the gacioy forecs ia US. v Lose, Fei 18, 1985 iz 01 TRIALS O
WAR CRIGINALS BEFORE THE RUREMBERS MITITARY FRIIUNALS UNDER CONTROL COURCIL
LAW Naw B0 1924 1949, i 1733-54

* Ieiteisap P Rexnolds. Caflaivral Pammge on e 21 Connry Raleficid: Eacory axplontarion ef the Leaw of
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Yuzaslavia (ICTY) concluded that nose of the forepoing cotiateral damage meidems presented
Sulficient avidence to warrant addivonsal raview ar pioszention for violutions of LOAC 3

The circumstancss of the collateral damage in the farm ol enviliai caspadiics reterred tom
e Kosova Operation and in relation to which the mvestigation by 3 committee of e [CTY is
highly relevant to the circamstances that appestained to the siisat’on in the final phase of the
conflict in Sn Lanka.

These matters are further exemired Scetion VI pader Operation Allied Force.
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ETIHIE NORTH ATLANTIC TREATY ORGANIZATION (NATO)
NATO has been o gategeal pard {0 many military operations (espoeially those 1hat are
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suimrding coltarers) dumase during 2rmed conthet and present some expmplas fren Opetron
Unified Protectnr and Operation Alked Force tor consideration,
A, NATO Collateral Dumage Policy

As ai ergansalion made up eotirely of staies that are parly to the Gineva Conventrons,
NATO considers the laws of wwr (o be cxtremely {mporant (0 the plasming of suliary
operations,  For example, in Secrctary General Ariders Fogh Rasmussen’s annual report for
2011, he stated that n the preparations for Operahion Usificd Protector in Lebanon, 1t was
understood that there was an “absoluie reguirement to minumize collaiersl damage and civilian
casualias, """

Addiianaily, NATO s Miliary Comnmittee has drafled a number of military doctnines
that cutliae 11§ policies reganding the use of military foree dusing ceram circumstances,  For
¢xample. in its Peace Support Operaliens doctiing, there is an ontire dectrine devoted 10
exercising restraint in the use of force.®’ B stresses that, at all times, LOAC should be complicd

with and that force should be “precise. appropriate, proportionate, and designed to resolve and

detuse a erisis™ Al aptions other than force should be considered first, and whoen necessary.

TNATO. Secretary Licnerai™s Anaual j{‘.pr:. 2000 fleneinadion Anmog! Report], 2o . Tl 2 avadaple ae
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oply s minmum force necessary Should be used P Hoveewer, Lhis doos non exclude ii2 use of
force that rasght De sulfrcient W overwhelm the citire enetny TorCE, sa toag a8 i is pieporbonal.

Additicnally, 1is Counter-isurgency (COINY doctnme wlvises wilitary commanders 1o
consider the extem o which colateral dumage imight occur as 2 yesuil of the Proposed
operation.”” I many locations throushaet the document, i1 recognizes that collateral damage,
especialty the loss of civilian lives, can be used against NATO as piopagada and undermine its
cfforts as @ result.” In foct, the docteine states that cotnter-insurpency aperatioas will inevitably
be coumterproductive if the level of collateral damage is significant.” Accordingly, the manual
recommends 1hat he smallest and most pregise amoum of Foree should be applied in order 10
.yleld the gicatest effecliveness oul of an operation,” For these reasons, the document also
advises commanders to be extremely cautions in the planning of operavens w© be conducied in
urban cnvirorment becanse they possess the greates: risk of cansing coliiteral damage.””

Oveiall, both doctrinal doCuments consistently recommend the use of the least amount of

recommends using precisiaa air strikes and small arms, At the same time. miliary forces arc
permiticd (o use as much force as absolutely necessary to completely overwhelm the enemy,
The bofiom tine is that NATO commanders shall use as mwch [orce as necessary unlil the
predicted lovel of collateral damage makes # cowmerproduciive. which s wdenlical 1o

proporticuality.

T RATO. Allicd Juiae Dovinme for Coumnnsargeney (COIN {hersnaftor CORS). Fobmaary 2041, avaifible st
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fimples of Coflgicral Dmage in NATO Miliy Opesanons
T o e waosl preminent examaples of collaers] dumape ssees in NATO wrliary

apiraions clude Cherarion Alhed Force in Kosove aod Operation Unificd Prosecior tn Libwa
VRIS Aclon will caaimiee (e oype o collmanal gunmse Gt coured aitd tespoost siade by
NATO end the smicmsuonal communiy,

L Oreyation Allied Forcs

Opcraiinn Allied Force was a NATQ response 10 the bornfze human rights abuses that
were oveurring thicuvhoust Kosove and the Former Yugoslavia in the late F990°s under President
Mitasevie. ™ The abjecives of the operaiion ircludad: o sop 10 atl militiry aciion and violepe
agreement 1o cslablish stanen zn ipterpanonal miliiary presence in Kosovo, and ensure tbe
withdrawal of Presidemt Miiosevic's military and police fosces from Kosovo,™

In order (o best mimimize collateral damage. NATO forees retied heayvily on sirategic sir
power i strike key miliiary targets io 1he regmioil. | While many of the legitimate mititary targets
were successtuily bu dorieg ihe opusation, 31 wis reported that o sipuificani suinber of civilians
were Liffed o8 weli a5 a great degeee of dumage to civilian infrastruciure as & result of the air
suikes. Some of these weidents inchuded:
1) The destruction of 2 civilisn passeoger train at the Grdelica Gorge on 12 Apr 1999 in
whichk 10 civiiians were kitled:
2} The atack or the Djakovica Convoy on 14 Aor 1949 tn which 70 10 75 civilians were

killied,

T Wahug Shaip, Operaizon Alled Fongs Rovivw g tie Law islecss of NATO™s Ust of ey Fores o 1 3efend
Fosewo, 230 L Int' T 208, 301 02 ¢ juol)
Press Refease. The Siiuation in and Around Kosowe, NATO, 12 Apr 1999, avatkubie a
hilprwww main.iniduce pr 10094905 e litm
“1d. at 304,
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33 The atiack ou the Chinese Embassy in Belgiude on 7 May 1999, which damaged the

buitding amd ialled 3 civilionst and

A3 An atack on dstok Prisonon 21 May 1999, which killed 19 ciwlgs i

These incidents of celateral dipnage. amoire others, causetl alleganiens ta bo tauched
atinst NATO that their forces committed war crimes and that thetr use of force was not
Jegitimate in 1he first place.™ The allegations even prompted the ICTY 0 inquire wio whetlier
the incidents justified a fornal investigation by the prosecutor.”™

In many of the instances, NATO sespended by admitiing responsibiiity for the mtack, but
arguing that the taracts were legitimate, and the attacks were either made with no kuinsiedze tha
civilians were present ot that they would chual the numbers that they did® o some cuses.
NATO represematives alleged that Milosevic's forces used himan stigids.®  Additionally, on
the question of legiimicy. NATO asserted ths{ they were acing, pursuant 10 coltective seti-
defence and acting to stabilize the region™ Civilians were never the intended targels and had
they known civilians were present or that the degree of collateral damage was so high, they
would aever have [ollowed through with some of thise missions.

Notably, the ICTY ended up agreeing with the NATO assertivos and found that no
formal mvestigation by the prosecutor’s oflice was neeessary.t' The court found that befoie

cach attack, the military and its leeal advisers carcfully anatyzed the proposed tasgets. that the

* triersational Crfmend Tribuna for the Former Yugastavia (ICIY), Finat Report io the Proseoutor b iy
Commter Establicied (o Review the NATD Bombiag Campoign Against Owe Fehsial Repabhic ol Yngostavia
Pherzinatler FOTY Repoes] avaifable ot Ritpeliwses iav org/sid/20052.
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Gt were degitmate, emd dhat e noedsa of Givibian deaths was i fact proporbionid e ihe
(gt Hy e A abicciive o overw el and & Ci! Mnoweyie's forees
Dowmsdat the Backdiop of he A bpring, the people &b Libya reheliod against e
govermonen! of Meopundr Gadhali Y la g sponse 16 the sersus risk thint Gadhatt was gomg 4o
commit siecoines agamnst his people. the UN, Secunty Council issued Resaiunon 1973, which
anthorized suliary ofervention 1o Libya '™ Pursuant to the resoluton, NATO mplemenicd
Operation Unified Protector, which called tor the use of aiary force o protect the civilians
caught up in the middte of the Libyan coaflia® Again. dbe 1o the poential risk o life o e
NATG members and civilians, milizary inveivement was Lmated 1o air and naval precision
strikes as weil as the enforcement of a ne fiy zone.™

Thrs operation ended up being muech {oss controversial in the foap-run aue io the jevel of
cunlion that the NATG commanders put 10io ihelr pizaning of cach mission and the soung fegal
hasis i had Tor mtervemng purskant © Reselulion 1973, Addionally. NATO mprescniatives
voust that essentially noy civiltan casuadliics were reported due 1o thelr Joumense focus on
minimizing cotlaterat damage™ Sesrctury General Rasmussen stated that s a mcans of cosuring
the fow degrae of collateral damage, military forces never targeted civilian infrastraciure, such as
wader suppiies or o1l production faciliries, or the general area sirtounding those locations.” 2

Additioually. in Ocwober 2011, NATO Military  Committee  Chairman  Adniral
Gampaolo 11 Paoka remarked that, from the very beginning, aii members undecsiond that “no

e —pe
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civition casualties and no cotlmeral damage was ai absofuie mest™ UM Seeretary General
Fan-K1 Moon even sted that the low dogree of collalernl dumsze during the operiiien wias
“unprecedented ™ He also stbures (s success to the use of “persistent surveiflance
reconsitssinee” of cach wrget Tocatton fn order 1o koow exactly what 13 gemng on and kiow for
certain whether a precision strike can be made withow creating aay collsteral damage. ™

Soime wateh groups, such as the Homan Rights Watch, ciann thai civilizes were indeed
harmed as & result of NATO s air campaign during Operaticn Unified Proteci r.* Bven il ihese
reporls were frue, NATO represenialives would shll aroue that cach targel was caielufly
analyzed. that it was belicved the targels wers tree of civilians. the (argets were al} necessary o
weakening Ciadhali's military caqnpaign. and that they complicd with ther obligations under

international law 10 take al} sneans necescary loninimize civilian casualties.

I1. ISRAEL
A. Israel Policy on Collateral Dumage

Israel has not matificd Additionat Protocal 1 10 1he Geneva Conventions. and thas s not
bound by the Protocol’s broad piotcctions of civilian populstions during armed conflict.
Nevertheless. lsracl Defense Parce (IDF) written statements of policy indicwie that they adhere (@
the principle of Enstincticn that is central 1o BIL. For exampie. an Israeli Defense Foree policy
dociring mandates that, “TOF soldiers witl not use therr weaspons and force to hann human beings

who are not combatants or priseners af war. and will do all i their poveer to avotd cmsing liarm

© Transenipl, Soveci by Admiral Gurnpaoin B Paoda, Cluannan of e NATO Miimay Camintiice flicamaslier
Ada, 28 Paole Speechl, NATOL 8 (w203 1. avaifable 88 Ity voww, nalo ops va SID-D2021 2 DED-
SRS aGHve‘opintens_TOREE him B tecisdiovali=en,
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* Temaa Rygis Wach. Unsacknowlodiged Deathy: Cwiban: Caxvaliies in NATG s Al Campaigo in Libva. 2012
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6

LY



A i

1o ther lives bodies dipnny. and property ™ Althovah the Wrosli povermnmenr has
acknowiedged the fows o war it nevertheloss Justiiies some nulitary operabions against civthian

+1

the bomes ol Palesinmans suseected of osssins

tirgots —inciudsng the practice of destroving

terrenidls oo the basis of militry necossiny.”

Phe Isaeh povernmernt ard 1P adduienslly publicize @ gobust policy nwant o
affirpativety nummize collsterat damage durimg aoned conflict wiith Hamas and  oddier
Palestinian woups operaiing in the Guza strip. In parucuin, the 1IDF clains tiae the foliewing
are some ethods they used 1o minisize civilian causaditios in reeant coatlics”

1) Bhone calls: Duging the last 24 hours of ibe operaion, thousands oi Istazli phone calls

were made o residents of the Guza Suip. warmag shein of IDT sfrikes m (he area

2) Lealtets: The Israel Ar Foree b drommed leggivm oviy Gose that warns ervilians i

“avoid benig present in the vie iy @i dfankts operatives.”

3) Diverung anissiies i omid-Hehe Doiong Opesation Cast basd in 2008-00, the 1OF
sboricd many saissions seoands before they were (o be cated eui, dog @ civibans being
prescns af the site of ihe tarpet. The following video s an example of an INT aisirike tha
was calicd ol ax the mrisvile wos on foy Wy to e HEFSINT,

4} Roay Wnocking: “Rool knocking™ is when i TAF wrgets a building with g loud bui
aon-fethal bomb that warns civibings (hai they mre 1o the viemily of 2 weaptns cache o

ol teiraet SRS et o0 S o e

renidents o teave the nres Delere the 1DF

* lsrae! Defensi: Farce. Doctrine, Avaitable o1: Bl e a4 7 en Dover A5 {Tast visiied 19 Febrgary 201
* bsvach %hnm iy of Forcign Adans, Semediiion of Palestntan Stesnctires Used for Terrora—Leval Bach Jround,
avatlahte g
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e 200 A07 200 s 20 erans e 20-9 AH e w2003 ackaraund T 20400 REda v T 2020048 awps (Iasl viewved 19
-;hm arv 2143
T Vow Does the 131 Minsnize Haeas w Palesinian Civiiisis” irach Deicnss Forves
¢(Septetaber To, 2012 avinlihle M NI S R -does-the . wlf-
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taroets he site with live smonosien
5 Pinpoint Targeting: The [P, wvbonever passible. siigles ovt wesdnsls and targets
themr  incr way tha will eadanger few or wo prstunders. This cop offen B herd io do, sinee
Wirortsts predes to e oewded aioss
B. Evamples of Collateral Damage in [sracli Milstary Operanons
Over the years, the Isracli Defense Force (IDF) has been engaged in conflicts with Hamas
i the Gaze Strip and Hezbollah miltants in Lebanon.  Both cascs have provided issues
segardimg coilateral damage for consideration.

1._Hamis Condlict

For years, Israch citizens have suffered as a sesoli of coastsul Hamas missiic sieikes inlo
Isracl.”™ For example, in 2012 alone, 1,650 rockets were fired into [sriel from the Gazs Swip. ™
As a result of these missile attucks and other Hamas terronist attacks, the {DF has conducted a
numbcr of eperations in response. One such opcration was “Operation Cast Lead™ which wok
phace from December 2008 to Junuary 2009."% In that operation, the {DF scught 10 desuroy the
infrastruciure that Hamas was using lo launch attacks agstost Iszachi citizens. "™

During Cast Lead, hundieds of civilian homes, infrastruciure, and lives were destroyed as

a vesult of sraeli rocket firc.'? This ted 10 allegations that Isracl had commited war crimes. ™™

This caused so much contioversy that calls for the ICC to got involved were made, but, due 1o

jurisdiction concerns over Palestine nor being a siate, the matter was never considered. However,

" Operation PR of Defense {Heseipation Filiar Detone: } lamscd Mibti s Advoewte Goneral™ Corpe, §4 Now 2012,
wvatiable m: g fi 3Nk sp_siorays FH FSH 1330 adf
13 a2
T The Opapsaion in Gaza: ¥ovial wod Legal Aspeais o 5 July 200 vaibable o
-hetnlowene lavw idfiLSEP_STORAGE: FILESRHK.pnd],
“id, ' n
" 1. ab 6.
™ CGnardian investigation uncmicrs evidens s ofwllegod Draell war ceimes 0 Gaze, The Guardlan (24 Mach 2i8).
vaitable a: hiip: swwrw theguardian.com v oeld 2005 mae 23 sraci-pre s cilmes-guardian (st viewed (o
Frbruary 20145



el contended thait jusi becanse civiliuns wer Bifled docs not hecsgatily mALe Lheir condic
flegal brcuose by wome siply actit o svil-dedenge and each of then Larpsls weps thus
o, ™

Boraed fumher msaerts that K was Gieir policy duitag iits mission o warn civitians ol rocker
fire bejore 1 stroek ie order (o help misimize the aamber of Gvilin e o
foz sowe stikes, the 1DF uirlized missites thal et he shoned in fitght IF wackpCacd civilians
appeared in the viciuity of the targer. ™ Additionally, they dropped leallels over areas that
would be sulyjecr (o heivy rockel-fire so thal civilians coulid leave the agea, 7 Also, 1DF
memheis would sometimes use “Roof Knocking Bombs,” which are non-lethal projectiles tha
ace used by IDF 0 warn civilians that they are i the range of ihie reach uf their weapons in order
10 give them time to Jeave the aca. '™

Based on this, and the fact that largers were seleciod beeasse they wene believed to be

where Hamas was hasaching {is attacks from, Isracl asserts that their taraeting practices were
tegat and tha any <iviliza death or propeily dumage is just coilateral dumage. '

3 Opcraticas Againsg Mezboliah

Isracl has aiso suffered the elfects of mtacks from Hezbollah militants that operaied
inside of Lebason. One of the mujor operations that took place as part of this ongoing conflict
oceurred from 12 July 2006 10 14 Augusi 2006 m tesponse ko Hezholtah socket fire into

Israet, ihe IDE Jaunched thoosands of mekets and arubery shells iato residential areas where i

"l oai g
" Pilior Delense wt 8
B
™ Press Rolease. Fhow: Praes the (0T Misimize Tharm w Palesiiian Civ ians?. 15 Nov 2012 available at
B weow T g Cor 2002070 5 1S Treneead, --_-v-r!u;‘-'df-nnrrmu.:u-—hurm—w-pulusiinl.mmwIumh-'.
) :
7 piller Dotonse 810 _
P.*‘unn.;u!}‘ [nierpation=?. [sraell ebamon: Doliberane Desirsetion er “Callaterad Damage’™ lsiash Ajacks on
Civiian infrasivaciun-. Wion,
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beticved Hezboliah aperatives to be locuted. ' As a resuli, significamt damage was done 10
civilian heres and infrastracturs and hundreds of civiban Hves were lost. This eperatien alse
created conuoversy for Issael because it appeared that these counter-atizcks were being nched
mdiscriminatety. 'Y However, just as they did 19 the afienmath of Operation Cast Lead. the
povermnent asserted that their targets were leginmale hecause Hezbollan wus hiding in
residential areas 10 fire rockets inio lsrael and the 1DF was trying to be us precise as possible but

needed to Larget those areas (0 proteet their own citizens'” This operation stil generates much

LCOnIoversy tidday.

111. INITED STATES

A ULS. Policy on Collateral Dumage

The United States Departosent of Defense (Do) defines coltateral damage 4S,
Uinntentional or incidental injury or damage 10 peisons or objects thal wonid not
be Jawfu) military tacgets in the circumstances ruling o the time. Such damage is

not unlawiul so long as # is nol excessive in hght of the overall miliary
advautage articipated {rom the anack.'

As a matier of policy, the DoD reguires its service components. inciuding the Army, Navy, Air
Foree, and Marines, 10 comply with the laws of war during all military operations and armied
conflicis.™ I relevan rért, the Department of Defense defines the taw of war as; "[t]hat part of
internationat law that regulates the conduct of armed hostilities, It is ofien called the “law of
armed conilict.” The law of war encompasses all intecnational law for the conduct of hostifitics

in Jf.é‘, 3

m Ie

"

M Joim Publication (TP 102, LLS. DER T OF DL DICioni sy O MITARY AND ASSGUIATED THiRMs U3 (2001)

S8 Dep vof Def.. Dircetive 231101 T Dol Law of War Drogram, Pootagan, Washrngron, D 9 May 2008,
p.2. avaifable 2l hopewwsonalanilavswesows pre dod/23 1 Hikpapdl s viewed 35 Febmuary 2010
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biadine oo the United Siaies oi s individudd ciivzeas. moluding tresties and nerutionsl
sareoments (o which the Hrited States i a party, and appiresbic cusiomary sernational b

Althouah the United States is not 2 party 1o Additioaal Protocoi 1 the Americon enlifary
openly ¢ndorscs the Priagiphe of Distinction. American armad korces fucivae thag cidnsement i
their traiming maierials, epsursg that every member of the LS, imlitay 15 sware that civilans
may not be largeled. Forexempie, (e 1S AR Furvg movides i vatins ioee with a copa o the
Atrman’s Manual. an insiructional reference guide.'” The Alrmsa's Manual codifies the policy
of Distinction siapty. saving "Do 6oi . . . Attack noscombatants who iochede civitians. ™
Current dactrine from the US Army's accredited Judge Advocate General’s (JAGL) Legal
Center and Schooi'™ emphasizes ihe fundamental clemants of the laws of war essential {o
avoiding untawfin! civilhan causalities, including the following: military meeessHy. Gishinetom,
proparbionslity. and o unnecessary Sufferiag.  Army lawyers ave mstracted to address (hese
elements o alt circumsiances aid to follow specific unernational legal obfigains. inctuding
rreatics and customary inernational aw. "

Addittonally, the U.S._Amz}.; includes the Principle of Distinction in its traising maicsials
1o, The lirst chapler of the Soldier's Manual of Comuon Tasks is about the taws of war.'™ The

Maaual explains that the Hague convenfions and cusiomary international law biput targeting

I,
TS AR FORCE, AEMAN'S MARDAL (2004)
it

" This institution provides legal traingng Lo judge advocates and develops legal docinne. See
www jagencbarmy.mt (fast visited 19 Febraary 2014).
UUS Department of the Army Judge Advocate Generals Legal Conter aug School, Operational
Law Hundbook, Inermational and Operatonal Law Depariment, Chariattesviile, VAL ZO0Y, ap
10-13, avaatalide i bropeovowse Joc gavar/fed/Military_Taw operalionai-lavs -iandbonks hnl
(last vistied 15 Febnzery 2014)

T HE DAL ARTERS DFPARTMENT OF THE ARMY . SO5H10 8 MNaNUat OF Contvion TAsKs: SKiF Lives | {26039,

.
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decisions, and 1ha the Latier probibits “targeting of altacking civilians.” ™ It goes o to slare thal
civilians are profected frorl "all acis o theeals of viclence. . . 57 Likewise, 1he Ariny's ek
manual on the Law of lond warfare says that “[alitacks [a]gainst the [cliviban popniation as
[siuch fare] [p]rmbibired. '

The United States Joint Operations Targeting Doctrine alss pravides guidases regarding
the D05 position oo wrgeting as it relates o colluteral damage, Per the docinine, ail wrgcimg
decisions involving attacks must comply with. controlling sules of engazement as well as
mternatiopal humanitarian law, including the “fundamenta principles of military- pecessity.
unnecessary suflering, propartionality, and  distinction (disériminatim)"’. " The targeting
doctringe cautions that, in relation to avoiding coltateral d;zm;:ga._. the primary threats (o the
civihian population depend on “engagement techniques, wespan used. nature of conflict.
comnungiing of civilian and milityy objects. and armed resistance eacouniered™. '™ The
doctrine Jurther suggests that military. commanders should further verily with seliabie
intelligence that attacks are dirccied only against military 1argets and that sny facidenial “civilian
wjury or colluteral damuge 1o civilian objects must a0t e excessive in refarion 4o the concrele
and direct military advantage expected to be gained”.'™" The docirine sven indtcales (at, wher it
is practicable, advance wamning of the attack should be given to allow civilians to depart the

turgeied arca.’'™ Fiaaily, the docinine provides that the allack sawst be canesiled ar suspepded

AL g 313

S0 pp ot 324 _

RS Peparment of the Arazy Prebd Manual 27-HE Ve Laew of tand Warfuce, Peatsgon, Washingion, DC. 13
Jali 1676 Rules 414

<718 Department 0f Defense, Jortt Publication 3-60), Joint Targeling, Pentagos

Washmgton, DO 12 Aprif 2007, np E1-2, available a '
W dtteadi-doeinne new_pubsieintpub_operations.fitm {last visied £9 Fcoreary 2014
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wher "I hecomes apparcitt that & arvet is e fonger a kel milinee objeetive™ 7 The DeD
hes oven expanaed Gts emphasis on omitipaiine civilian Caiegories 10 Teceat yeary, publishing
further pundance op how 10 aveid sanesessary v ilnn demh dunng armed centlice!”
8 xamplos of Collatorai Dxmoge in Recom US. Cipeiiyns

L Drpeg Stetkes

In the decades sinee 9411, the Unied States has engieed ina robost campaien of targeted
kilipgs of purported caemuey of the War on Terror, mostly effectuated through unmanned drone
arikes. These attacks osiensibly balance the principles of military pecessity. discriminaion, and
proportenadity, and 1o theory are billed as a stgical sweans of Oghting the wat that minimizes
collutersl damage. lIn practice, however, droie sirikes have faced significunt ceinewsm from the
iglernational  community  because of alisganons rhat ihey account for mpjustified and
disproportionate civilian causalinies. ™' Same of the best known examples of the alleged
disproporiionaio cifect that dronc sitikes have on civilians Hveive aumicrous cases whete tunenal
processions were turgeled, Killing numerous civibians attending those junerais. 2
In response (o oriticism about the legality of drone sirkes, the Obamz Administiation has

argued that tie U.S. i 1n an armed conflict wiih Al Qaeda and the Talibzrn, #nd that the U.S. may

12y Id
" Sec, e.g, US ARMY TACTICS, TECHNIQUES. AN PROCEDURES. CIVILIAN CASUALTY
MITIGATION, Penidgon, Washington, D.C., 18 July 2002 availlable as:
www.fasorgd/irpsdoddu /army/aup3-37-31pd (fast viskad 19 Febipary 2014). (The pamphier
emphasizes 1he need 10 miigate civiiiag casvailies 1n all combat actions and in & f combat
envionmenis)

Yo, e &. Drope strikes KL maine and iramnatize (oo mony chafians, Yweectr com (2012)
avariable av hitpsawvww onteon 20 2092 5 worldfasiapakistan- us-drone-stribes (ast vicwed
19 Fepraary 20143

M Sec Chins Wonls, Gt the Date: Obanar ® ierror drones, TR BURFAL OF INVESTIGA TIVE JOURNALISM
(Febroary 4, 20822 Sée oefso Robcit Clesvey. Jo LHPH the Reldevanr Stondeard in Pokistan ™ A dmporiens Efement in
the Debare Missing jrom BL7s Recorn, VAWFARE (Fobrusy (0 2047
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thus act in scif-defence pursvant to the Adtharized Use of Mibitary Forcad issued by Congress on
Seplemier 15, 2001, Specifically, Stae Depsament Legal Advisor Hareld Koh has argued that,
heciuse al-Caeda kas not abandoned #s intent 1o attack the United Stutes, the Uniied Swates. “has
the authority under internatonal lew, and the resporsibiliny w its ciitzens. 10 use-farce, meclotding
fethal forge, 10 defend itscll, inchading by targeting persoas such as bigh-level a1-Qavda Jeaders
who ate planning atacks™™7 A siudy by Slaaford and NYU Law Schools ihat focluded over
190 interviews and tvo trips to Pakistan to investigate drone sirikes apined that; “[ijn the United
States, the dominant narrative abow the use of drones in Fakistn is of a surgically precise and
clfective ool thai makes the US safer by epabling ‘targeied killing” of tevrorists. with minimal
downsides or coflateral impacts. This norrative is false.”™™ Nuerestingly, in Yixht of widespread
criticism, {he Obama Admimsuation, sithovgh siill delending drone stikes, just Last y<ar
purporfed to ke a “zero toterance™ for civibian causality policy. claiming that moving forward.
“bufore any strike is taken, there must be pear-certainty that na civilian can be Killed or jnjured—-
wl3

the highest standard we can sel.

i, TRAQ; Operation iraq Freedom

It is undisputed that the Amerivan-Ted invasion of lrag has resulted in numerous civilian
deaths. Although the Uniied States military deoes not officially track civilian deaths figures,

outside sources estimaic that since the U.S. invaded Iraq 1n 2003, civiliaa causalities (ot

5 Haroid Keh, " The Obainy Adminfuinition sad Imemzinaat Low” Anaviad Mesting of dhe Amencian Soccty of
inwrnations] Law . 28 Maich 20100 avaifable si: ity wawstiate S0V/s0/ IcleasosTentr k1351 i85 lum (ast viewed
19 Februpry 0:4)

% Sanford Taw Schonk, Iniernddonat Human Rights a6 Conibics Resetarion Olivie: New Yook Yolversay Schoud -

ot Law, Globel Jostice Cenier. Livine Urcler Drones: Deaiks, Iaary and Veorma e Civians Pro US Drone

Procizces in Polestan, avatlable ot heip: v Bvingunderdiones org wpaoonioti upliads 2083 $U-Stanlonl-NY L -
Living-Undar-Dronce pde (dast wiewed 1Y February 2013
" kbaine Deferds Drome Steike bt Savs Mo Cure All PBS.com, avatlable al
bt ivrww phs.ang Rewshout mandos niebama-ide fe nds-grane-co ke s-But iy sene-cure-all” (Last vicwed 19
Felruaey 2814)
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betwvern 12E CE 13 00 deniis 0 Mosr of the givilmn casuaftros stntbusishie 1o Coadition
condict i the pround war appead (0 have been the resoit of yrovmnd-lauschead Custer munttons,
which were renotledly responsibic for 273 civrinn cosualiies 2t ai-Hitls and al-Naiaf, and grovnd
combar was respansible for 3% onvibian deaths w A)-Nasiriva 9 some e
combur, especrally in Baghdad asd ai-Nosuivya, protdems with iaiming on as well a5
disscruingion wimd it of e ules of susagcment {ROEY for ULS. greena forees may have
eontributed (o foss of civitian life. ™ The Los Angeley Times compicied a survey of neenty-
seven hospitals in Baghdxd and the local arca, repusting thal at leasi 1,700 civilians diecl and
mare than 8,000 were injured in the capite] during the iriual ground aperations al the beginning
ofihe wap -

Numerous accounts exiel detailing allegations of impermissible kiliiags of civilians, In
one gase, U.S, Army soldiers opensd fire on an wnidentifizd veele as 1t was approaching & U.S.
chreckpuint near al-Najaf on March 31, 2003, Soldiers attempted to direci the vehiele 1o stop.
and then opened five, killing seven of the fikeen civitian passengers on boad. B The Londsi
Times alse reporicd an acconm of a firetight between Cowlition forces and insurgents in which

N . . -1 £ 2 v aR . ¥
sixieen Iragi soldiers were kilied wlopg with pwelve civitians.'™ There were even reporis of US.

* See 'Phe fray Dody Count Datthase, b sswww, iragbod veonet avt (as visited on Febrvary 14, 2004). This site
cotlutes repants fram sajer news publications. It eequires tans fedepetieistit news ageocies 1o reporl a viviline death
before it je coumal; soe elss Loy Robosis e o, Merielin Before ond Afior dip 2603 Invesion of lrag: € hisur
Sampie Snrvir, 362 LI JANCET 1857 (20041 tarevng tha of he cividtan desths recurded, ondv 5% were due o
F‘l"l“ o small arms 1ire, rhe gugariy wer: the result of atisehs Trow coaltion anillery and wmrerafi)

THUMAN RIGHTS WATCH. OFF FARGET: THE CORDUCT OF THE WAR AND CIVILIAN CASUALTIES
INTRAQ 128-52 (200))

SHUMAN RIGHTS WATCH, OFF TARGET: THE CONDUCT OF THE WAR AND CIVILIAN CASUALTIES
N ERAQ 1232 (2003

Y Lawia Ring, Baghead's Deati: Tod Assessed, 1A TIMES, Mav 18, 2003, w Foragn (Xsk (T avaiteble i
hisgesansiches Yenmes com M3 mee ERinews/wer-Enuidead I8 fhust viswed 19 Pebruars 20145
HE ey Rebesse. Amnesty Internationss), Irag: LS. Most vestigans Chviliae Beatiss, Nuws Sence Roe 673 (Apn
1. 20n;

i, :
V= Llizabeth Newtfer, Cine ardes Wil Boost Grrowiny Crvilivn Toll, BOSTON GLOBE, Apr. 7.
003 al AR
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forces irgeting a bospital where wo high profiic gl polaical lewdes ariived, brandishing
sarellite phanes. Althounh two Red Cresceins srarked the real of (he hosptial, @ codition aitack
kitled tour and injuicd 70 p;ni::ms.“"“ Accounts of esleasive crviliun deaths were so widespread,
even among coalition force members, that i repariets wioke @ book detathng the allegations ot
miscanduct by U.S. troops in Killing civilians ™
1ii. Afghanistan: Operation Enduring Freedom

Many of the most flagrant examples of egregious colfateral damage during OEF invaolve
aerit bombing campaigns. In the first {ew months of the war, the United Sraics mistakenty
bombed @ Red Cross building—twice.'™  Although there were no direct casualties from this

attack. the bombing lehi some 53000 .people withoul food and biankets.!™ The migtake was

)

1%

alleged 10 be dug 10 a “human crror in the targeting process.” More seriously, a 2008
bombing of Azizabad, Afghanistan k@t over 90 civilians dead, including 60 ehildren.'* The
attack was aimed ar killing just one miliant icader.

The lnternational Criminud Court (ICC)

Ie relation to the Coalition invusiivn of Iriy, the Office of The Prosecutor of The 1CC received

over 244 commumcnuonc; expressiag concern regarding the military operations in that counlry

" Ed Vujilamy, Cover Story: futtie Crivs. OBSERVER. Jul. 6, 2003, i 2

¥ Chivis Hedues, ot ), Cothwieral Dwmuge: Auerica’'s War. 1--:;;»15' Hragi Civilians. Katon
Books. New vork {2008, from the pubdisher: “authors brings wgether testimaony from the targesd
munler of pn the record. samad. combat veteras who reveal ihe disturbing, daily reality of way
and occopation in Tr. Threugh their eyes, we fears how e mechanics of w ar Yeag 10 the abuse
and Treguent Kithing of intocents. They deseribe corvoys of velueles rou ing donwn oads,
smashing inlo cars. and hitting Iragi uvh:::.z-‘ Thoy detatl remds tiea leave families shai dead W
Mic mavhem. And they describe o tatilefeld i whech troups. srtrained o dishnguish hepvest
o anbatants and civiiians, are suthorzed o shoot wheneves Ihey feel threatened.”

B LR Manes Bomb a Red Cross Seee for Spcornd Fime, New York Times (( Jeiaber 27, 2001} avaliuble ai

{;4“’; : A ww iy mes e 00 2102 Iﬂti‘!'ﬂdhlil'.i] A ATNMILE n'mlmus; viwdd 19 Fubituary 2081)

i

M Corlota Gall, Evidense Pois o civeian tolf 2 Afpfco Raid, New York Times (Septembers 7. 2U05) availeble st
Blijow s pytimes ooy 2R I S wonid - asia: lle-al‘x_,h.m h.nu pagew anicd=all&_r=I& {losi vicwed Febrean 3

A s
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aid the resullant Hman foss. Qi the 9 February, 2606, The Prosecuter Liis Mo go-Ocempd
indicated i i had 2 very special roie in mandaic as speaicd B e Kome Staue and tianan
aconpdance wirh Aricle 15 of the Rome Siatule be nad o dury 10 anabyse miermaiod meoped
with regurd o potenlind cringes vlm'».jx to determine whethes ihore is 4 jemsunaitde Boas b
procesd with o parnicuby tovestigason. Ax the Clitet Prosecutor he had 1o vogssior whetber i
availabic Jnformation provided a reasanable basis to belicve that 2 crime within the fuesdicion
ot the Court had been or was in the process of being comonisted Where this reqarement was
satisficd he had 1o consider admissinility before the Corrt i the Light of requitements reiating, 1o
gravity and complementaricy with sational procecdings. Thindiv, 1f those faciers were psitive he
bad 10 gave consideration 10 the wierests of jusice,

Sri Lanka. of course. 15 not 4 party fe the Imersationz] Criminal Court. However, the
wasoning by the Chief Prosecutor in retation to the complaints made in relation 10 lrag are
worthy of consideration. The conclusicn The rrosecutor armnved at was 1hist the evans
quesiion vecersed moihe iertiosy of frag which, dgain. {ike Sri Lanka was o a State Pariy 10 the
Rome Sluivte and whick bad not Todged u declaration ol acceptance under Article 12 (3) therely
aceepling the prosdiction of the Court,

Therefore. in sccordunce with Anicle 12 of the Rone Statute, acts ou the lerirory & a
non-State Party fell within the jurisdiction of the Court unly when the person accused of the
ciime i & national of a State that has accepied jurisdiction {(Articie 12{2)(b)). The Prosceutor did
noi have jufisdiction with [especi 10 actions of noar-State Party navonals oa tiw teeritory of frag

The fst Prosecutor of the $CC Luais Moreno-Ocaapo wis i sy FOOTNOTE 1

“For wear crinws, ¢ specific gravity roshold is sef dovwe by Article 8{1). which staies thut

e Court shall have furisdiciion in respect of war crtines in particular when comnntiod ay apart



of a ples o policy ar os part of a lurge-sealy coamission of yuch critnes”, This thicsfld is ot
an element or the crime. wud dhe words i paricalar’ segeest that This s pet g stric
requircment. It dogs, however, provide Statuce gaidaice that the Court is taended 1o facns on
SHGaitons mecting tiese reguireniendy,

Accerding to the avedable mlormaiion, i did not appeir that any of the craveia of
Article 8(1) were sarisfied.

Lyven of ane were o assume tht Armicle 8(1) had been sutisficd, it woidd then he
necessary fo eonsider the general graviry regnirepent: wncdler Aticle 531)b). The Office
considers varions faciors i assessing gravine. A key consideraton is the punber of victims of
particularly sertons crimes. such as wilful killing or rape. The munber of potentiol victims of
crimes within the grasdection of the Court tn this stipation — 4 to 12 vierens of wilful killing and
a liniied number of victims of mhuman treaiment = was of @ dijferent order thun ihe namber of
victims fornd in ather sirwations under investigation or analysis by the Office. 1 is wortl: bearing
mind that the OTP is currently fnvextigufng tarec siinations involving long-ruring corflicis m
Northern Uganda, the Deniocratic Republic of Conga and Darfur. Each of the three situations
mnder westigoarion involves thousands of wilful killings as well as inentional and large-scale
sevual vialence and ubductions, Collectively, they have resulied in the displacement of more than
S amdlitan peeple. ther situaiions wunder analysis also feature hundreds or fhousands of such
Crites.

Taking inior accant ali the considerations, the situgtion did not appeed to mweet i

reguired threshold of the Swnae .
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SECTION 9. BASED ON THE FACTUAL ASSERTIONS AND KNOWN PREVAILING
CONDITIONS AT THE TIME, THE ACTIONS OF THE SLA DONGY
CONSTITUTE WAR CRIMES

The war crimes ailsations sgeinst Sri Laaka appear o fall ino thrue M Caiegrios,
which include (1) harn 1o-civilians and Civian ebjects; (2) kdbrg of capuves or combatams
szeking o surrender; and (3} preveniing necessary food wnd medicine fram bemg provided to
civilians.'” This section will provigde = hrief overview of the law that is Televaal (o war crimes
and then unadyze whether the goverament of Sti Lauka is Luble for the above allegauons bascd
on the assertions they provided.

A. The Law Pertainmng ¢ War Crimes

According 1o the ICTY judgment of Proscensor v. Tiedie, four reguhrements need o be
met in order for someone 10 be prosecuted for g war crime:

1) The violation must infringe a rule ol 1HL:

2) The rube must be found in customary law or applicable treaty law:

3) The violation must be serious in that the rufe protects importam valugs and the breach

invalves grave consajuences for the viclim; and

4) The violation must ¢atail individual criminad responsibitity.™
As discussed earlier, the applicable THL provisions 10 this particular eandlict is comaon article 3
(CA3} and cusioenary inlernational Jaw' Castomery Interngienad law nchudes CA3 and the

core provisions' - of Additional Protocol 1F (AP]E}.“" Tadic held that any violation of these

M Ges 1S Dep't. of State, Repeort & Congroxs on Incidents Doring the Recent Conflict i $rtLanks 3.3 (2009)
Ahercinalicr DOS Repont] ;
™ prvwcnton v Tadic, Case No. 31463.1.T, Jmtrnn.nt €94 (Ent'] Crie. il For e Tonmer Yugoslavia Ger 2
1995 (Thnis wst has also boon apphied 1 «uhwqurm tibunt sases and i considered sho medira aovm to subp
m‘ld-.r;uns\n.,tmﬂ aalbysis of Iaternational cruminal yiibanals.)
For further inforamton on the custamary mtrmatioial law tha applies. sco sectivn HI wihe spposdix afuched o
ll_m memerndum
The provisons nclude Asicles 4-7. % snd I3 becass ey wad ta rupnlement the provisinns o] TAR
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pravisaps should saisfy e eclemenis ouhned above,  Adcéiuemily, the thive categories of
dliemeions againss 3 Lanks are all copsidered vinjaitong of these provisions
Whethsr farm o Gvitlans o1 avifiae objeas, a viclauon of CA2 apd customary law, was

unlawiai 1 typeatly anotysed seainst ihe principles of Gesmction, necessity. proportiosainy and

ned
humwaniay (uneeeessary sufforing) o discessed previousty. 5o keng s a mubiiary commandar 2
goverament complies wilk these principles, the harm wili be considered lewful eodtatera!
damage.”™

Wil regards 0 the allegation of kifing captives, CA3(1) and APII{A) stricdy forbid
ndiednely trealing combaianis who lave laid dowo their arms, such as by the use of wrture or
execution. T These crimes ate tHaoal por &e, 0 o anilysis 1s necded o delenmine whether
was exeused or aot. Al that 15 required is a determination as 1 whicther 3 happened or not

Finally, the allegation thut S Lanka prevenicd civiltans from receiving necessary

medicing wnd food would, if tee, viotare 1he televant 1HL. [ is well sctiled under CA3 and

customary 111 that the wounded and sich shall led @nd cared for, apd no party W the
conflict shall impede 1hat effort ™™ Again. this type of crime is iliegal if it is commitied, and is
not subject (0 a balancing est o determine whelher it is excused or aof.

B Harm 1o Civifians and Crviliar Objects

As previously sdiscussed, one of the most serious atlegutions made against Sri Laaka s

that they indiscrimmately shelled civilians and civilian strectures during the Humanitarian

it 4,
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Operation.”™” These assertions are mate hased on the faci thal sources coteistentiy reported iat,
during the months of Janvary to My 2000, the government indizcrimninaiely fired mto the NFZs
as well as Junng a 48-hour cease-hire 5 Mot of the sheiling, aceprdmg to the allegations, was
actualiy dircered ar arcas where mzjor liospuals weie Jewiged.

The goverament contends that, githough targeiing was made wowerd these reas. several
measures were pul into place 1o limil the effeet on civilians. First, the government asseits that
the LTTE foreed civilians into these areas lo cicate human shietds in order Lo deter the mililary
from attacking. ™ The government's case is importanily supported by dacques de Maio,
Iniernationsl Commitiee of the Red Cross (ICRCY and Head of Operations for South Asia
informed US officials that the LYTE “kad tried to heep civilians in the middle of o permasient
state of violence™. The L.TTE saw the civilian populatien as a vpratected asser” and kepi at's
fighting men cmbedded amongs! them. e went on 1o say. that the LTTE Commanders® cbject
was 10 keep the distinction between the civitizn aud military #sscls blacred.”®”. The Government
established the NFZs in order 1 reduce civilian casualties but the LTTE moved its men and
heavy weapdiry it these zancs from which they began to shell SLA positions.'”! Again, the
position of the Governmenl is suppoited by the following observations by Sir John Holmes, UN

Under Secretury-General for Humanitarian Affairs and Emergency Relief Coordinmor;

T GOSL Assertions. p. 14

S DUS Report 15444

" GOSL Asserdians p, 4

157 g ybject: $ri Lanka:S/Wci Amb. Witliamson's Geneva Meetings”, US Government cable, 13 July 2008,
available at hitp//www.altenposten niv/spesial/wikiteaksdokumenter/articled109603 ece.
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CFhere are coptimize peports of seeliing fram both sides incliding Doide e i fin

16z

sz where the FUTE secuiy el sof wp S pasitsons,”
Additionaly, thet SLA GOk soveral moastses In Gioer 1o pusimeze casuadtios secho s
USIng SHIpers, SeteCiively using arittery piwer, change {tom rapid fire 1o defibersie Dre i

exigblishment of & “yors civilian ensualty policw.” and e use of smatler [ire feams to cend
missions.'™ Facthermore. the damage described by the government s migimal. %’

Rased on the above instructions. it is unlikely that the operations of the SLA constinuted
any var crimes, cven though civilian lives were lost durdag the operstion. Fiist, the principie of
necessity is satisfied. GOSL assents that the necessily was 1o respond 0 eltacks heang Taunched
from the NEZs'™ and in order to free civilians that were being heid ostage a5 these areas'™,
botk of which are considered legitimate reasens 10 wse foree ander FIL'® For example. the
2009 State Depantment report 10 Cengeoss acknowledged that thae was clear evidence that the
LTTE was firing artillery shelis from within the hospital premises and concenisaiions of
civitiane % in acidision, the Iniernalionzh Contpct f;rl.‘nl.j'l {CGH akeo documented that there were
“LTTE gun positions witho: 300m of the Cenre”. Vhe 1CG also recorded that mast “of the LT1HE
artillery was located in the wis fire zones™

Additionaily. the principle of disiinction is satisfied. The govermment asserts that they

established the NFZs 1o help troops distinguish between oividians and non-civilians and cven

Sir John Holmes, “Briefing on the humanitarian situation in Sei Lanka”, United Nations, 26 March
2009. Full text of Erizfing availakle at
hitp:/firanscurents. com/1c f2009/03/mosl pressing concern remains himl
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when it the SLA had [0 fire into those zones, it did so scheciively and targeted oaly the kcations
gt UTTE asiillery was coming from '™ Fusiher, the Lospitals g question were not duecily
tareeted sud some, tor the most part, were no tonger benig usdd for frealng priienls FU gused on
whese assersions, i is cvident that the governmont did #ts best to distingaish beiwesn malitary and
CIvihian {areets.

The propostionaiity and unnecessary suffermg principles bave alss been satistied based
on the assertions. As previousty stated, proportionatity s violted where the incideital loss 10
human Jife ourweighs the amicipated military advantage.)” Here, despite he fact that avilian
caswalties might have heen expected, the government appeared o do their 2imost to minimize
lhose casualties in oider to schivve their military objoctive of sloppiag fure attacks [rom the
LTTE out of those locations and rescutg the civilians mong their many other ubjectives
outlined on page 27 of my instructions.’ " In this casc. the incidemal civilian deatbs and
propenty gamage was collateral damage.  Additionally, 2000 creilians were rescued as a result
of this operation.'”

It s algo i’mpor;a'm 10 note that, ar many iimes, the direction of fire could not be
discerned, so it is difficult to attribute most of the deaths 1o the gm'ummem.m For example,
Gurdon Weiss, the UN Spokesman in §ii Lanka, acknowledged thar there i cond cvidence that
the LTTE fired antillery shells zi their own people as a method of causing iaternalional oulery

agamst Hie govemment.

' GOSE Assertians, p. 1206 my insiraciions

Cidoar bhelT

li« Crary Sohs, The Baw of Asmad Coadltel, 273 (5
Y2 This 18 Giflerent than eriming] Wibangl cases where ihe accused msenLonaiy nrdered g kiiling, ol L iR (B
Akaycsn (imiing e the accused disecred e killing of busdeeds of Tuisis from s commiinc)) of e conlrvursed
comilict beowaon ! and Hezbollah in 2005 ia which Terael indisermminaely ased cluster bumid, atr snkes, ol
thoumands of artillery shclis into residennal arcas where Hegbotlsh was [y from (Sea spra noie ab At 320-21).
Seuns scholars see Tha Use of frice N that case 38 disproporionai and Indiscriminig
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1t should e noged tha the e preseacs of choalians np the use o human shistds does pet
; : ~ g - A : s
Bar e attack against the cecmy foroe. ™ In fact the test of propoctinsadity tends o be rebised i

these clreumstances and any eiviian deaths wil be avnbuted o the party wsing the hunsen

toay
ars

shickd Wur s aepreoise and sapeedictable and a5 fons as the piteeinios wee sansfiod . e
incidenial deaths will be comsidered as eollmerad demage. Where mifizry opernions are
CRITNCEG amung Civiban populattons, Civilian cesealites have always been & magic consequence
of armed conllict. The principle of military necessity allows for the intentional killing of
potentiatiy Jarge nembers of peopie i the harm is both yniniended awd is not disproperiicnate 10
5 fegitimate military ohjective.,

Therefore, based on the govermnment’s assernions and the established facts, # is unlilely
thitt (ke harm 1o civilians in this comext constiuned u war crime.
C. Krlting of Caprives or Combatants Seeking i Sireender

Anather aegation made agninst the Secutity Forces was that they excented surrendenng
soldiers of the LTTE. These allegations afe based on video foctage sHlepedly showing Sri
Lankan soldiers kiling captive LTTE membors in January 2009 us well a8 other sources that
reperied thit government forces killed severai LTTE leaders wiiic they alempted 1o surrender in
My 2009.5% CA3(1) and APL{4). strietly prohibit the murder of former combaianis who have
tind down their z2ems 50 any violsiton of this provision wonld certainly constitute 2 war erime.
However, 1 s cotrect 1o say that a great deal of controversy atfaches te the accuracy of videotape
fonstuge that has Been produced

Based ca my instructions, however, it is walively that this crime was committed. As |
have absetved before, if there were individual acts that gmocnted to war crimes the suthorities

Swnrg note oo 4t 320,
TR
"7 See DOS Report at 45 (20419).
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have the Judicial stroctuies within which w deal with perpetawons. Acverding o the gevernment.
11,986 LTTE members wese cither detained on surrendsied and 19,490 have aticady wadergome
rehabiiitstion and have beea reintsgraisd into .\‘*.‘H.‘il:t}-'.”:' The st ore eating aarrently uoder
tekabilitation or are scheduled for prosecution. ™" Additionadty, the goverainent asserts that the
same accommodations were made for family members of LLTE.

Thetefore, based on these facts alone, it is untikely that this crime oceurred.””’
D, Preventing Necessary Food and Medicine From Being Provided to Civelians

Finally, the government was alleged 19 kave deprived civilians th the caullit zone from
1eceiving necessary humaniarian oid.!™ This allegaiion is based on the facl that there was @
significant shortage of food and medicine availuble despite deliveries thut were made to the
various conftict #ones."™ Under the relevant IHL's requiremens to provide for the sick and
wounded, it could be considercd a war crime 10 actively prohibii access 10 humanitarian aid. 1t
might also b a violation of ire relevant Efuman Rights Law, such as the Inernatioaa
Convention on Economie, Social, and Cultural Rightd (ICESR]. which is discussed funher
eiscwhure.

The govemmen AS5CTHS ihat they worked with several UN agencies (o provide aid fo
those in need in the confict zones.™ Additionaily, if there was any shortage in aid supplied.

was Gue o the fact that the LTTE consistently targeted the UN food conveys throughout the

TLGOSL Assertions, p. 2i

Bt Id

“ Asgrie, Do ever, 698 Emponang B now fiem these issues ate guestions of fact. Fuen Mwagh ke Stz assened by
the govemment do not gave Tise o the presente of & war crime, 1 could Be comstduraed (hal one wits commrtiod hased
o ihe twet that @ video did surfacs that purtrayed nrembers of e Sa Lapkan oofuary exceniag UTTE prisoners s
other sonrgrs indicated i the Dope. of State thig Sei Lankans miliary forces 2ailed LTTE ieembers sicmpliiny, 10
sureeteler i May ane that Ay Chired Genonl Saeath Fonseka staied an Juby thai radivtonal weles of war were
overbimked by @lting LTTE ebelde who waved the whire flag to surresdar.
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operaiion. ™ Dunkermore, B facte have heen asseriod U acually alnbate sesponsitiliny fo

e geverament for the shogtags T wd

Raxed on my mstrucnons, however, it s viehibely s particalar Srime was

comnitted,
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SECTION 16. CONCLESION

It is difficuli to establish how many civilim casualizs there were af the end stage of the
coufliet, Sutfice it say de UN Pane! of Experts on Accaoriebiin in Sri Laitka seic

“Two years after the cod of dhe war, theve is siill s reliable fisare for civilian death”™™

What can, however, be smid 18 this: bon for the taking by the LTTE of hundieds of
thousads of hostages for reasons 1 have already pone inte jo this Opinion, the casualtics would
fairgely have encompassed LTTE fighiers alone.

Based oa imy instructions, my anabysss of the relevant law, from the factual matris made
available to me and other research, my opinion is (hat the great mass of civilian deaths which
occurred ia the final stage of the conflict were regretiable but permissible eollaeral damage. It
was oceasioned 1n the process of the security forces fighting 1o overwhelm and defeat the LTTE
who had taken hostages iu such large mumbers that this may well be considered to be ane of the
largest hostage takings in history. The human stakes were calossal considering that the hostages
were being murdered if they had tried (o escape. The end resul of saving some 290,000 hostage
lives and the defeat of the rathless CTTE were legitimate military and bumanitarian sbjectives
and the collateral damage. in my view. was giot disproportionale 10 the military advantage and

was wholly consisteni with the humanitarian tmperatives that prevailed at that grim time.

et Report of the Secretory-Generol’s Ponel of Experts ois Accountabllity in Sri Lanke, United Nations,
ew Yerk 31 March 2011, p.41, available at
http:/fwww un ore/News/db/intocus/Sri_Lanka/POE_Renort fuil.odf
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OPINION TO THE COMMISSION FROM PROFESSOR DAVID M. CRANE land SIR
DESMOND de SILVA QCZ,

Re: Legal issues pertaining to the use of Human Shields and Hostage Taking by the
Liberation Tigers of Tamil Eelam (LTTE).

1. INTRODUCTION AND FACTUAL ASSERTIONS:

2) It is asserted that, for thirty years, the Liberation Tigers of Tamil Eelam (LTTE) were
responsible for conducting numerous attacks against the government of Sri Lanka
(GOSL or the Government) and its citizens as part of its effort to create a separate Tamil
state.3 After repeatedly bailing to reach a peaceful settlement with the LTTE leadership
through peace talks, the Government was forced to confront the LTTE's determined
effort to utilize the presence of the civilian population of the Vanni so as to immunize
their positions from attack, to avoid defeat in battle, and to ensure the preservation of
the LTTE leadership to enable them to continue waging their war.

3) After the fall of Kilinochchi in the 2nd January 2009 to the SLA, in order to secure the
safety of hundreds of thousands of civilian Tamils the Government set up a series of No
Fire Zones (NFZ's). Despite this effort, the LTTE allegedly refused to recognise the
NFZs. International law requires that safe areas, ceasefires and truces are accepted by
both warring parties: agreement is a pre-requisite for legitimacy. Due to the refusal of
the LTTE to recognise any such NFZs the laws relating to such zones have less
relevance to any analysis of the situation in the last stages of the conflict. It is asserted
that the LTTE fighters took advantage of the NFZs, embedded themselves in the NFZ's
and began firing at the military forces from within the zones.' Additionally, the LTTE
allegedly held thousands of civilians and some UN aid workers hostage in the NFZs as
human shields in order to deter the military from firing upon them while they
conducted their attacks.

4) Eventually, the GOSL declared victory on 19th May 2009, but allegations that tens of
thousands of civilians were killed in the final phase of the war and that civilian
property, such as local hospitals, were damaged have been used to support the
argument that the government committed war crimes during this operation. However,
the Government contends that civilians and the hospitals were never the intended
target of their -attacks, rather the SLA were returning fire against enemy targets
embedded as they were amidst civilians and close to hospitals.

5) In addition, other allegations have been made that the government killed LTTE
leaders after they had already surrendered and had laid down their arms. This is based
on video footage received by local media.

6) What follows is a discussion of the legal implications of the LTTE's alleged hostage
taking and use of human shields as it relates to the potential liability on the part of the
Government of Sri Lanka for alleged war crimes. The discussion will begin with a
presentation of existing substantive law followed by an analysis of the facts alleged by



the relevant parties in the instant case.
STATEMENT OF THE LEGAL STATUS OF THE CONFLICT:

7) In the instant case, the Sri Lankan Conflict qualifies as a non-international armed
conflict (NIAC) as a matter of law. In the landmark Tadic decision, the Appeals Chamber
for the ti International Criminal Tribunal for the Former Yugoslavia (ICTY), relying on
existing custom, established what is now widely recognised as a two part test for
determining whether a conflict qualifies as a NIAC, that is whether there is: (1)
protracted, armed violence (2) between governmental authorities and organised armed
groups within a state. This twofold test has since been adopted by a myriad of other
international criminal courts including the Special Court for Sierra Leone (SCSL) and
the International Criminal Court (ICC) and is widely considered authoritative.

8) As to the first element, one highly diapositive factor is the duration of the
conflict.Here, the conflict between the LTTE and the GOSL lasted almost 30 years,
certainly sufficient duration to satisfy the first element of the definition. As to the
second element, the ICTY has made it clear that some degree of organization by the
parties will suffice, thereby establishing a very low threshold for what constitutes an
"organised armed group"”. 15 In the instant case, it is well documented that the LTTE
has been a "disciplined and highly effective conventional fighting force" since the late
1990s, possessing both naval and air assets. The LTTE's military capabilities are
certainly sufficient to establish the second element of the argument.

9) With both elements satisfied, it is likely that most impartial judges would agree that
the Sri Lankan conflict is properly categorized as a NIAC and that any analysis of the
legal issues appurtenant to that conflict should be categorised accordingly.

ISSUES PRESENTED:

1. Whether the LTTE's attempts to immunise its military leadership and assets through
the criminal act of hostage taking and the subsequent internment of civilians near areas
of strategic importance constitutes the international crime of Human Shielding, and;

2. Whether an evaluation of the customary principle of proportionality relative to the
government's military operations is meaningfully affected by the LTTE's intentional use
of civilian hostages as human shields for the purpose of using any loss of civilian life to
discredit the government, and;

3. Whether civilians may lose their protected status by becoming voluntary "hostages"
for the purpose of creating a human shield in order to assist a belligerent party in
gaining a military advantage, and;

4. Whether an evaluation of the customary principle of distinction relative to the
government's military operations is affected by the LTTE's decision to use combatants
not in uniform to enter the conflict with the intent to gain a military advantage by



making it more difficult to distinguish between combatants and civilians or to
deliberately conduct their operations blurring the distinction between civilians and
combatants. DISCUSSION: Whether the LTTE's attempts to immunise its military
leadership and assets through the criminal act of hostage taking and the subsequent
internment of civilians near areas of strategic importance constitutes the international
crime of Human Shielding:

A. The Definition of the International Crime of Human Shielding:

10. In both international and non-international armed conflicts, customary
international law prohibits the use of civilians to shield military objectives and
operations. This practice, known as human shielding, has been held as a "grave breach"
and a violation of the "laws or customs of war" by the ICTY Trial Chamber.

11. Recently, when addressing the law applicable to the Sri Lankan Armed Conflict in
2009, the United States categorically affirmed this position, declaring that "the civilian
population must not be used to shield military objectives from military attack."

12. In 1996, the ICTY determined that the facts contained in an indictment against
Radovan Karadzic and Ratko Mladic were sufficient to constitute the crime of Human
Shielding. According to the indictment, the accused had captured at least 248 UN
personnel and ordered their subordinates to place the hostages at several potential
NATO air targets, such as ammunition bunkers 'and military communication centres, in
order to make it difficult for NATO to target those sites.

13) The ICTY has also determined that, as long as protected detainees (civilians or
POWs) are being used to shield military objectives from attacks, a war crime has been
committed regardless of whether the detainees were actually harmed or attacked.'In
Blaskic, the accused was convicted of using civilian hostages as human shields to
protect his headquarters at the Hotel Vitez, but appealed on the grounds that the hotel
was not under attack at the time and that the hostages did not suffer any mental or
physical harm.23 The court affirmed the conviction holding that it was sufficient just to
prove that the civilians were placed at the hotel for the strategic purpose of protecting
the headquarters.

14) It is also noteworthy that the Israeli High Court found the Israeli Defence Force's
(IDF) Early Warning program to be an illegal use of a human shield.25 Under the Early
Warning Program, the IDF would solicit Palestinian residents to warn civilians in the
West Bank that the IDF would be conducting military operations. The resident would
not be asked to do this if the IDF believed he or she was at risk and, according to the
IDF, the residents were not forced if they did not want to participate. Nevertheless, the
Justices determined that using civilians to conduct missions on behalf of the military is
the creation of a human shield because it puts civilians into combat zones and it is
being done for the advantage of the IDF. This case demonstrates that the standard in
many cases for what constitutes the unlawful act of human shielding has been relatively
low, and an advantage sought does not need to rise to the level of immunization from



attack before it becomes illegal; any advantage may-be sufficient. B. Findings as to the
First Question

15) There is evidence to suggest that the LTTE were firing artillery at the SLA from the
Is' NFZ from the very outset of its creation. The Bishop of Jaffa in a letter to the
President on 25 January, 2009, stated; "We are also urgently requesting the Tamil
Tigers not to station themselves among the people in the safety Zone and fire their
artillery shells and their rockets at the army. This will only increase more and more the
death of civilians thus endangering the safety of the people.”

16) Throughout the final months of the Sri Lanka Conflict in 2009, it has been asserted
that the LTTE kept up its attacks on the SLA from all NFZ's that were set up by the
Government. This was allegedly done with the intent to immunise themselves from
attacks by government security forces; the very same activity and intent which the
Monadic court found sufficient to constitute human shielding.

17) While a distinction may be drawn between the facts in Mladic, where the accused
individuals were placing protected persons in strategic areas, and the instant case,
where the LTTE were merely entering NFZs where civilians were already heavily
concentrated, this distinction is not legally relevant. As Blaskic noted, Geneva
Convention IV, Art. stands for the premise that even the mere presence of protected
persons cannot be used to render a military target immune from attack. In other words,
a belligerent who hides within an area with high concentrations of civilians is
committing the crime of Human Shielding even if the belligerent party is not 'actively
placing them into a location. Furthermore, there are numerous reports of LTTE holding
UN personnel and their families hostage in the NFZs in order to prevent or make
difficult any counter attack by the SLA; facts which are nearly identical to those which
the Mladic court relied upon in its determination of the sufficiency of the indictment
against the defendants for the crime of Human Shielding.

18) For all the aforementioned reasons, the LTTE's activities as alleged, both in hostage
taking and redeployment to the NFZ's with the intent of immunising its assets from
attack—if true—would likely support LTTE liability for the crime of Human
Shielding. Whether an evaluation of the customary principle of Proportionality relative
to the government's military operations is meaningfully affected by the LTTE's
intentional use of civilian hostages as human shields for the purpose of using any loss of
civilian life to discredit the government:;

A. The Customary Principle of Proportionality:

19) The laws and customs of war prohibit the "launching [of] an attack which may be
expected to cause incidental loss of civilian life, injury to civilians, damage to civilian
objects, or a combination thereof, which would be excessive in relation to the concrete
and direct military advantage anticipated" This principle has been applied coequally to
operations involving both attack and the exercise of self-defence, with the principle
operative factor being whether damage and loss of life is excessive in relation to any



anticipated military objective. 34 Relative to self-defence, the International Court of
Justice (IC]) has held that customary international law "warrant[s] only measures
which are proportional to the armed attack and necessary to respond to it.." In
determining proportionality generally, as demonstrated in the Case Concerning Oil
Platform and the Advisory Opinion on Nuclear Weapons respectively, international
courts will consider, inter alia, both the scale of the operation as a whole, and the risk
associated with the weapons used.

20) Modern warfare has seen a dramatic increase in the use of human shields as the
battlefronts have moved from open fields to urban population centres. Involuntary
human shields, that is, persons who are "forcibly located around a military objective" in
order to prevent that position from being targeted are the most frequently encountered
situation of human shielding. However, involuntary human shielding has also been
interpreted in the Commentary on the Additional Protocols to include not only the
forcible location of civilians but also the act of taking advantage of voluntary
movements of persons. In situations where a belligerent employs involuntary human
shields, those persons being used as such cannot be considered as taking an active part
in hostilities, and thus their presence would have to be weighed in any analysis of the
proportionality of an attack.

21) Despite the frequency of occurrences and plethora of definitions relative to human
shielding, authoritative case law providing guidance on the issue is relatively sparse. To
further complicate the issue, international legal commentators are split as to what
extent the presence of involuntary human shields affects the proportionality analysis.
The prevailing view holds that persons-used as involuntary human shields do not lose
their protected status and thus casualties resulting from an attack are only defensible
as collateral damage provided they are not excessive when compared to the military
advantage anticipated by the attack.

22) By contrast, a view which has gained some recognition holds that requiring the
impeded party to factor.involuntary human shields into the proportionality equation at
all would allow the shielding party to profit from a clear violation of the laws of war,
and thus should not be allowed.

23) There has to be an allowance made between the (ICRC) prevailing view and the
minority view.  There appears to be significant support among commonly cited
publicists for the notion that casualties resulting from the use of involuntary human
shields are at least somewhat diminished in the proportionality analysis. However,
even these scholars disagree as to the circumstances where such diminished value may
be appropriately assessed.

24) Yoram Dinstein has posited that in cases involving involuntary human shields, "the
actual test of excessive injury to civilians must be relaxed", making allowances for the
unavoidable fact that, "if an attempt is made to shield military objectives with civilians,
civilian casualties will be higher".

25. An example of this, he argues, can be found in the Israeli bombardment of Beirut in



June and July of 1982 where, despite the high number of civilian casualties, some
commentators recognised that the number was "not necessarily excessive given the
fact that military targets were placed among the civilian population.”

26) In such cases, Dinstein has argued that, since the belligerent state is not vested by
the laws of war with the power to immunise an otherwise lawful target by placing
civilians in harm's way, the ultimate responsibility for civilian casualties should fall
upon the shielding party rather than on the impeded party.

27) What is more, this principle does enjoy some support in the area of state practice.
For example, in the context of its 2006 conflict with Hezbollah, there were several
reports of Hezbollah militants using Lebanese civilians as human shields; firing rockets
and otherwise conducting combat operations from within residential areas. Because of
this, the IDF had launched thousands of air and artillery strikes into southern Lebanon
that caused the deaths of over 1000 Lebanese civilians. 50 Israel has since been accused
of war crimes as a result of those deaths.

28) In response, the Israeli Ministry of Foreign Affairs adopted the above principle in a
statement which declared: "the deliberate placing of military targets in the heart of
civilian areas is a serious violation of humanitarian law, and those who choose to locate
such targets in these areas must bear responsibility for the injury to civilians which this
decision engenders."

29) The Ministry re-emphasized this point in a similar statement a year later, which
stated that while the attacking party still has the responsibility to minimize civilian
casualties, the ultimate responsibility for civilian loss will lie with the party deliberately
placing civilians in harm's way.

30) Amnon Rubenstein, another highly qualified publicist, agrees with Dinstein's view
that the proportionality evaluation should be adjusted when involuntary human shields
are used. However, Rubenstein asserts that such adjustment is only appropriate when
the targeted objective poses a "clear and present danger"” to the impeded party's troops
or civilians, such as targeted positions from which mortars or missiles are being fired.

31) However, for the reasons that follow, it appears that this view might be regarded as
quite compelling from a policy standpoint, a fact which is of considerable weight if not
only due to the absence of controlling custom or case law.

32) These uncertainties in international law could not have made it easy for Sri Lankan
field commanders. Deciding whether to act or refrain from acting against the position of
an adversary — especially when that position presents a clear and present danger to
military assets and civilians— is a decision which carries grave consequences if made
incorrectly. Here, it is asserted that Sri Lankan commanders often faced the difficult
choice of neutralizing active LTTE artillery positions at the cost of casualties among
purported civilian groups, or refraining from action at the cost of suffering military
losses or failing to protect its own civilian population. In either scenario, the legal



uncertainty as to the proper value assigned to casualties resulting from human
shielding within an analysis of proportionality likely made it very difficult for Sri
Lankan field commanders to conform their conduct to the law; and it is asserted that
this difficulty was frequently and deliberately exploited by the leadership of the LTTE.

33) The difficulties facing a field commander are compounded by the blurring of the
differences between combatants and civilians where hostages are taken. This "forced
choice" aspect is faced by many modern military commanders who have to contend
with terrorist organisations suborning civilian populations into acting as human
shields. They have to make on the spot decisions as to whether civilians are assuming
the risk involved by their voluntary actions, or if they are civilians acting under duress.

34) The growing phenomenon of human shielding is a symptom of the increasing
prevalence of asymmetric warfare in which weaker parties seek to defend against
attacks by technologically superior foes by using the presence of civilians to deter
military strikes.

35) In his recent study on proportionality, Professor Michael Newton recognises the
problems within the ICRC definition and subsequent interpretive guidance, which did
not go as far as stating that voluntary human shields who were actually functioning as
direct participants in the hostilities forfeit their protected status. Indeed, he makes, it
clear, that a number of the military experts who contributed to the interpretative
guidance, particularly those with battlefield experience vociferously disagreed with
that conclusion and despite considerable argument, failed to achieve a joint consensus
on this point.

36) In an equally concerning trend, weaker parties have also engaged in a tactic known
as "Jawfare" which "exploits legal norms to impede the enemy's operations", essentially
punishing law abiding nations for their observance of the laws of war and rewarding
the non-state actors who disregard them. As Rubenstein points out, if this trend
continues in its failure to account for the interests of impeded states, IHL itself is in
danger of "falling into disrepute."

37) However compelling this imperative might be, it is also important not to
unnecessarily diminish or destroy the protection of civilians who have become
hostages against their will. The Rubenstein approach, like the underpinnings of IHL
itself, seeks to maintain a favourable balance between military necessity and
humanitarian concerns by limiting diminished protection to situations where the target
represents a clear and present danger to the impeded party. 5 8 For this reason, it is the
most effective approach in addressing the exigencies of modern asymmetric warfare
without needlessly diminishing protection for civilians.

Findings as to the Second Question:

38) In the instant case, given that the law in this area is not well settled, a precise
application of the law is very difficult. However, it is reasonable to conclude upon the



facts asserted here that if any diminution of civilian protection is appropriate for cases
involving involuntary human shields (or even if it is not), the military operations
carried out against the LTTE by the GOSL were within the bounds of proportionality as
a matter of international law.

39) First, the humanitarian operation launched by the GOSL was justified by a host of
compelling military objectives, namely ending the nearly 30 year campaign of violence
by the LTTE which included assassinations on duly elected officials and attacks on
civilian objects such as the Central Bank of Sri Lanka, the international airport,” and the
Mavilaru sluice gate, in the latter case depriving the populace of access to water. As the
Case Concerning Oil Platform demonstrates, the scale of the operation as a whole can
be factored into a proportionality analysis. In applying that principle to the facts
asserted in this case, it is clear the termination of such insidious and wholesale threats
to civilian life represents a compelling military objective which already sets the bar
fairly high relative to the acceptable level of civilian casualties in achieving that
objective. This is a factor that could weigh heavily in favour of a finding of
proportionality on behalf of GOSL operations overall as this is a factor which must be
put into the balance of the proportionality equation. Even taking the highest figures
ascribed to the deaths of Vanni civilians, assuming that there were up to 330,000
civilians in the NFZ as the Darusinan Report contends --7,000 of whom were killed--
this presumes a loss of life of approximately 2% of that civilian population. The
respected UTHR report compiled by a group of Tamil academics places the "hostage"
population at 300,000.66 If there were as many as 40,000 killed, this would be a loss of
approximately 12% of that population. Whatever the figure in terms of a hostage
rescue operation where some 295,000 were saved — it is a successful operation.

40) The GOSL, while declaring the NFZs, had to contend with LTTE efforts to utilise
human shields to immunise their positions from attack. Once inside the NFZs, the LTTE
carried out artillery and mortar strikes on security forces while simultaneously
endangering the lives of the civilians in the area and shooting those that attempted to
flee. As Gordon Weiss, who was working on ground at the time of the conflict later
stated, “...The population also served as a recruiting pool, a practice that would
become more voracious and unforgiving as the fighting progressed. Just what
proportion of those in the Tiger ranks were forced to serve against their will can never
be known but it is certain that the rate of reluctant recruits increased dramatically as
the last battles sapped the remaining experienced tiger stalwarts into the fight. There
were numerous accounts of brutal forced recruitment of children in the final days,
including the daughter of one UN staff member, who eventually managed to desert and
escape the siege. Most ominously of all, there is good evidence that at least on some
occasions the Tamil Tigers fired artillery into their own people. The terrible calculation
was that with enough dead Tamils, but all would eventually be reached that would lead
to international outrage and intervention... "

41) Under the Rubenstein view, the fact that the LTTE was using their shielded position
within the NFZs to carry out artillery strikes against GOSL forces represents precisely
the sort of clear and present danger Rubenstein argued could logically support a



diminution of the value of civilian casualties in a proportionality calculation. In
addition, under the Dinstein view, the ultimate responsibility for civilian casualties
resulting from the LTTE's practice of taking and keeping hostages near military assets
would fall on the LTTE and not the GOSL, since the laws and customs of war do not
permit a belligerent to immunise a position from attack through the use of involuntary
human shields.

42. Under the Dinstein view, civilian casualties area consequence of any military
situation involving the use of involuntary human shields and so the analysis ends
where they are intentionally used by one side to frustrate attacks by another.

43) Under the prevailing view, the anticipated military advantage sought must be
proportional to the civilians endangered in the targeting of that objective with no
associated reduction in the value of civilian_ casualties. Yet, even under this view, which
affords no leniency regarding civilian casualties, it is likely that one could find that the
destruction of the LTTE and the removal of some 295,000 civilians from danger of
death, a proportional amount of civilian casualties. 68 This would be particularly so in
view of the fact that it is now impossible to estimate what proportion of those civilians
were Kkilled by the LTTE firing upon them with a view to achieving an international
propaganda victory by assigning those deaths to SLA forces. Indeed the arithmetic is
further complicated by the number of LTTE fighters not in uniform whose deaths could
be treated as civilian when in fact they were full combatants.

44) In summary of this issue, it appears that a proportionality analysis under either the
prevailing view, or either of the scholarly views would support the legality of the
operations carried out by the forces of the GOSL. However, the absence of authoritative
custom or case law determining the precise effect of the use of involuntary human
shields on the proportionality calculation suggests that the law in this area is not well
settled. Therefore, there is room for state practice, informed by the exigencies of wise
policy, to wield meaningful influence upon this area of customary international law.
With these things in mind, the adoption of a balanced position such as that represented
by the Rubenstein approach as set out at paragraph 40, is most likely to garner the
widespread diplomatic support or acquiescence necessary to progress the formation of
custom in this area of the law. Whether civilians may lose their protected status by
voluntarily becoming "hostages" for the purpose of creating a human shield in order to
assist a belligerent party in gaining a military advantage:

A. Definition of "Direct Participation":

45) Under customary international law, there is a distinction drawn between the
protection afforded to civilians and the protection afforded to civilians taking direct
part in hostilities. As a matter of IHL in the context of both NIAC and IAC, "civilians
enjoy protection from attack unless and for such time as they take a direct part in
hostilities. In other words, when civilians directly participate in hostilities, they become
lawful targets and are thus not taken into account in a proportionality assessment
when military targets in their proximity are attacked. This exception to the general
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protection civilians enjoy against the dangers of military operations is widely accepted,
but it is confined to the "temporal limits of the activity in question".

46) The ICRC has noted that a more precise definition of "Direct Participation" may not
be found through a reading of treaty law, state practice, or international jurisprudence,
and thus the notion must be interpreted in accordance with "the ordinary meaning
given to its constituent terms in light of the object and purpose of IHL.” Recognizing
thins reality, the ICRC convened a panel of experts and published interpretive guidance
detailing three constitutive elements of Direct Participation which reflect "the ICRC
position on how existing 1HL should be interpreted” elements declare that in order for
an act to be considered direct participation. in hostilities (1) "a certain threshold of
harm must be likely to result from the act, (2) there must be a relationship of direct
causation between the act and the expected harm, and (3) there must be a belligerent
nexus between the act and the hostilities between the parties to the conflict. The
Interpretive Guidance is not without its critics, with one noted scholar pointing out that
the Guidance "does not reflect a consensus document” and that "key features... have
proven highly controversial. However, despite its critics, the constitutive elements of
the Interpretive Guidance remain important insofar as they have shaped the discussion
among highly qualified pubhcists on whether participation as a voluntary human shield
constitutes direct participation in hostilities.

B. Voluntary Human Shielding as "Direct Participation":

47) Voluntary human shielding occurs as a matter of law when a person seeking to
shield a position remains in an area with the intent to frustrate enemy operations.
Several highly qualified publicists agree that when civilians voluntarily act as human
shields in this manner, they may be considered to be taking a direct part in hostilities in
appropriate situations. In such cases, depending on the site being shielded, the
presence of civilians situations serving as human shields can directly cause actual harm
to the attacking party even if it is passive, thus resulting in a discount or reduction of
the value of that civilian presence in the proportionality analysis.

48) With the forced choice of human shields, there will be greater loss of life as a result
of a planned military strike of and the attendant harm to the human shields
surrounding the military target. "In such a scenario: "Not only is the political
organisation forcing its citizens to be voluntary human shields, but its actions force
unwanted choices upon their enemies as well. Such considerations should call for
adjustments in the way these states or political organisations are regarded both legally
and morally... "

49) Nevertheless, even in such situations, the civilians themselves may not be the
object of attack, but they may be subject to incidental harm from an attack on the site
they are seeking to protect.82 However, following the themes enumerated in the
Interpretive Guidance, there is some disagreement as to just-what situations are
appropriate for such a designation. This disagreement has focused on similar factors to
those enumerated in the ICRC's interpretive guidance.
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50) Of the three aforementioned constitutive elements, the first two have garnered the
most discussion and debate. Advocates for stronger protection for individuals
voluntarily serving as shields claim that voluntary human shields rarely constitute an
actual harm because they do not represent a physical threat to combatants or an
obstruction to military operations.83 Such advocates find support for their position in
the commentary to Additional Protocol I which "explains that direct participation
implies a direct causal relationship between the activity engaged in and the harm done
to the enemy at the time and place where the activity takes place" and that acts must
be "intended to cause actual harm to the personnel and equipment of the armed
forces". On the other hand, their opponents take the position that the frustration of
military objectives --objects whose nature makes an effective contribution to military
action and whose destruction offers a definite military advantage-- "contributes to
military action in a direct causal way", and is thus direct participation.”

51) Others who advocate in favour of diminished protection for civilians taking direct
part in hostilities point out that: "Voluntary human shields who seek to exploit their
presumed civiliasn status to enhance the survivability of belligerents, their weapons
systems, command and control facilities and infrastructure that directly support a
belligerent state's war effort have clearly become involved in combat...”

52) The Israeli Supreme Court took a similar pasition in its judgment in the "targeted
killings" case. In that case the Israeli Supreme Court sitting as the High Court of Justice
dealt with the petitioner's challenge to Israel's targeted Kkillings policy as contrary to
both international and Israeli law on the grounds that it violated the rights of those
targeted and those caught in the zone of fire. 87 The court rejected this argument,
concluding that if a civilian participates as a human shield "of their own free will out of
support for the organization, they should be seen as taking a direct part in the
hostilities.” In such situations, the court reasoned, an analysis of proportionality is not
required because a civilian ' who takes direct part in hostilities is not entitled to the
protections usually afforded to civilians.

C. Findings as to the Third Question

53) With regard to the issue of whether and to what extent 300-330,000 civilians went
voluntarily with the LTTE as they began their retreat after the fall of Killinochchi on the
2 January 2009, is impossible to tell. It is, however, clear that a very large portion may
have gone with the LTTE for a variety of reasons. Robert Blake, former American
ambassador spelt it out eloquently when he stated, "..As the Sri Lankan army was
pushing north into the Tamil areas, the predominantly Tamil areas that were controlled
by the LTTE for more than two decades, they displaced... the Sri Lankan army displaced
a large number of Tamil civilians and they all began to move northwards. The LTTE
systematically refused international efforts to allow those internally displaced persons
to move south. To move away from conflict areas where they could have been given
food and shelter and so forth. So they systematically basically refused all efforts and in
fact violated international law by not allowing freedom of movement to those civilians.
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So had the LTTE actually allowed people to move south, none of this would have
happened in the first place, so it's important to make that point. I think that often gets
lost in the debate on this..."

54) Thus we arrive at a position where it is possible to say, that but for the alleged
hostage takings by the LTTE -either voluntarily or forced- there would have been no
civilian casualties in any significant numbers.

In addition, Sir John Holmes speaks as follows:

"As the LTTE retreated, the Tamil civilian population from the area they had controlled
were going with them, which obviously exposed them to huge risks. How voluntaiy was
this? It was hard to say for certain.”

55) As a matter of logic, there is a powerful case for saying that it is extremely unlikely
that some 20,000 cadres of LTTE, at that stage, could have taken up to 330,000
hostages against their will. The probability is that a large section of the civilians went
voluntarily with the LTTE in order to play a part, albeit passive, in the LTTE war effort.
It is asserted that this effort included seeking international intervention on the basis of
a humanitarian crisis. Such an intervention, if it occurred, would or may have prevented
the LTTE leadership from losing the war, which, after their defeat at Killinochchi (2
January 2009) looked inevitable. After the fall of Killinochchi there appeared to be a
point of no-return for the Tamil Tigers. 93 An important question that arises is the
extent to which the civilian population voluntarily played their part in furthering the
war crimes of the LTTE, even if only to achieve international intervention and thus
preserve the LTTE leadership from losing the war. Whether an evaluation of the
customary principle of distinction relative to the government's military operations is
affected by the LTTE's decision to use combatants not in uniform to enter the conflict
with the intent to gain a military advantage by making it more difficult to distinguish
between combatants and civilians or to deliberately conduct their operations blurring
the distinction between civilians and combatants:

56) An adversary commits the crime of perfidy when he engages in an act that is
intended to make the other party believe that it deserves protection under IHL in order
to obtain a military advantage. There is an overwhelming consensus that simulating a
civilian status with the intent to deceive the enemy and obtain a militancy advantage is
a sufficient act to constitute the crime of perfidy. However, simply failing to wear a
distinguishable military uniform is not, on its own, perfidious conduct. Additionally,
conduct that constitutes the ordinary "ruses of war", such as the use of camouflage,
mock operations, misinformation, and decoys -will not be considered perfidious
because they are only designed to mislead the enemy rather than deceive him into
believing that the actor deserves a protected status. Finally, perfidy, like most war
crimes is often "perpetrated by a multitude of persons .. . acting in unison or, in most
cases, in pursuance of a policy". As a general principle of customary international law,
where all participants share the same intent to commit a crime, even if that intent did
not extend to the ultimate result - such as death-- all participants may still be held
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liable if the death was a natural and foreseeable result of their common criminal plan.

57) The ICTY has made it clear that IHL strictly prohibits the feigning of civilian status
in an internal armed conflict under the rule against perfidy." State practice has also
shown that those who conceal themselves as civilians in order to conduct an attack to
be engaging in perfidious conduct. In U.S. v. Jawad a Military Commission Judge found
that the government could prosecute an individual as an unlawful combatant for
perfidious conduct as a result of feigning civilian status. In that case, the accused had
dressed in civilian attire in order to approach U.S. military personnel and kill them with
a grenade that he had concealed.

58) The U.S. also utilised the principle that suicide bombings are sufficient to constitute
the crime of perfidy in the al-Nashiri case where the accused was charged with using
perfidious and treacherous conduct in the 2000 bombing of the USS Cole. The
government alleged that he had masterminded the attack in which the attackers
approached the USS Cole on a civilian vessel in order to get close enough to detonate its
bombs. Israel has also historically adopted similar principles. In the 1994 Swarka case,
an Israeli Military Tribunal found that two members of the Egyptian military had
committed perfidy and could not benefit from POW status after disguising themselves
as civilians in order to get closer to Israeli military forces and launch attacks from
civilian territory. 105 Another example can be found in Afghanistan in connection with
Operation: Enduring Freedom (OEF). In that scenario the Taliban used civilians to
approach U.S. forces and attack them from residential areas, which ultimately forced
them to "wait for insurgents to attack-and then attempt to ensnare them. This latter
example illustrates one of the major problems the U.S. has faced as a result of
perfidious conduct.

59) Under the facts in the instant case, one could find that the actions of the LTTE
amount to perfidy. It is alleged that the LTTE has had a long history of engaging in
perfidious conduct throughout the 30 year conflict with the GOSL. For years, it allegedly
disguised its attackers-as civilians to gain access to the SLA forces and then kill them
through the use of suicide bombs. In 2002, LTTE suicide bombers accounted for "over
one third of the total suicide bombings in the world."

60) According to the UN Secretary General's Panel of Experts Report on the conflict, the
LTTE continued this practice during the last three months. of the war in 2009 by
conducting numerous suicide missions against SLA forces, which resulted in the deaths
of civilians as well. These allegations of suicide attacks represent clear illustrations of
perfidy because the LTTE allegedly disguised themselves as civilians in order to obtain
better access to GOSL forces for the purposes of increasing effectiveness of its attacks.

61) A number of those fighting for the LTTE failed to wear a recognisable military
uniform thus blurring the difference between LTTE fighters and civilians. 112 Based on
the above-mentioned state and international practice, an- act of feigning civilian status
with the intent of gaining an advantage amounts to unlawful perfidious conduct.

62) As with most other war crimes, the party who intended the conduct to be carried
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out, as well as all co-perpetrators who shared the same intent may be held liable for
consequences which were natural and foreseeable results of that conduct. Therefore, it
is likely that one could find that the LATE had committed perfidy during the last three
months of the conflict, and could thus be held liable for an unknown number of deaths
that resulted. As will be explained in the next section, this fact could potentially
exonerate the SLA from liability for deaths resulting from their failure to precisely
distinguish between lawful and unlawful targets.

63) As stated earlier, the customary principle of Distinction between civilian and
military targets is one of the fundamental principles of IHL. The principle of Distinction
prohibits indiscriminate attacks, that is, those attacks that are not directed solely
against military objectives.

64) Such attacks usually take the form of inherently indiscriminate methods or means
of combat which, by their very nature, cannot be directed at a specific military
objective, such as the carpet bombing of an entire urban area.

65) Another obligation associated with the principle of Distinction which is possibly
more illustrative of the customary obligation owed by all parties to a NIAC is the
obligation to take "all practicable precautions, taking into account military and
humanitarian considerations, to minimize incidental death, injury, and damage to
civilians."

66) Put another way, "the general rule is that feasible precautions must be taken to
avoid or minimize death and injury to the civilian population.""" Feasibility in this
context is defined as "those precautions which are practicable or practically possible
taking into account all circumstances ruling at the time, including humanitarian and
military considerations" and is an obligation which belongs to both attackers and
defenders in a NIAC.

67) Examples of one such feasible precaution is ensuring the attack was conducted
using the most precise weapons available to the party in question. It is important to
note that in determining the reasonableness of a commander's knowledge or belief that
the death of civilians would not be excessive, the analysis is based on facts known to the
commander at the time of the decision, not afterward.

68) As has been alluded to in several contexts throughout this Opinion, there is a
troubling trend with regards to adversaries engaging in practices, such as human
shielding, that make it more difficult for their opponents to comply with IHL. The same
is true with regards to distinction and perfidy. Especially in conflicts where asymmetric
warfare is present, the weaker adversaries have resorted to acts of perfidy by feigning
civilian status in order to make it difficult for the other to distinguish between
appropriate military targets and civilians, 12' and the instant case likely falls into this
category of conflicts.

69) In other contexts this conduct has led to several instances in which the members of
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the side complying with IHL face the choice of either not responding in the face of
danger or risking the lives of innocent civilians.

70) For instance, the principle of distinction is usually violated in situations where the
presence of members of an armed group in an area is used to justify the destruction of
that entire area.

71) An illustration of this example of unlawful conduct can be found in a statement
made by the Sudanese Minister of Defence in 2005 that the presence of even one rebel
was sufficient for making the whole village a legitimate military target.

72) Another illustration comes from a statement made by Mr. Stephen Smith, the
Australian Minister of Foreign Affairs regarding the actions of the LTTE during the last
three months of the conflict in Sri Lanka. There, the Minister expressly condemned the
numerous civilian deaths as a result of the LTTE's use of "bombs and artillery" in the
NFZs and targeting of civilians that attempt to leave the conflict zones as a violation of
the rules of war.

73) Moreover, in Blaskic, the ICTY held that the accused had committed grave breaches
of IHL by indiscriminately killing Muslim women and children. 121 In that case, amidst
combat in the Lasva valley in April 1993, the soldiers under the direction of the accused
indiscriminately fired artillery shells "without regard for where the shells landed" and,
even after the combat was over, the soldiers entered civilian houses while killing
Muslim women and children.

74) On the other hand, in 2009, the Israeli High Court of Justice found that the principle
of distinction was not violated during "Operation Cast Lead" when the IDF hit medical
transports, buildings, and ambulances with its rocket attacks toward Hamas. The Court
reasoned that, because Hamas militants had resorted to using such locations
traditionally protected by IHL, they became legitimate military targets and that the
civilian deaths that occurred as a result were the responsibility of Hamas.

C. Findings as to the Fourth Question:

75) With the LTTE's liability for perfidious conduct and forced recruitment of civilians;
in addition to the execution of civilians who were trying to escape and the placement
and firing of their weaponry from within civilian and hospital zones, 131 it is necessary
to consider who properly bears liability for the civilian deaths that resulted from
hostilities between the parties.

76) If the facts asserted above are true, it is most unlikely that the SLA could be held
liable for incidental civilian deaths from any failure on the part of the SLA to distinguish
lawful targets from civilians because the liability is more likely to fall upon the LTTE as
the party intending to foster and exploit the environment which made distinction
difficult in the first place.
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77) This principle of liability was illustrated by the Israeli Supreme Court in 2009 when
it held Hamas was liable for the civilian deaths resulting from IDF strikes on otherwise
protected objects due to Hamas's decision to use those objects for their operations. It
follows logically that civilian deaths area natural and foreseeable result of perfidious
conduct intended to make it difficult to comply with the principle of distinction in the
context of an armed conflict.

78) Based on the foregoing analysis, it is clear that, the LTTE's alleged engagement in
perfidious conduct by feigning civilian status, blurring the distinction between
combatants and civilians, compelling civilians into the front line, executing civilians
who sought to escape, and generally putting civilians in harm's way as a part of their
strategy results in the LTTE having to bear the principle liability for civilian casualties.
As noted, the principle of distinction requires that adversaries conduct attacks with
discrimination and take all feasible precautions to minimize the civilian casualties.

79) It is asserted that the GOSL attempted to minimize civilian casualties by setting up
NFZs and scaling down the methods of attack so that they were more precise. The area
of the first NFZ was a fraction of the territory then controlled by the LTTE. Instead of
conducting its warfare from that territory, the LTTE moved into the NFZ,
demonstrating their intent to conduct their war against the SLA whilst embedded
amongst civilians and civilian structures. By engaging in perfidy and human shielding, it
was the LTTE that failed to take the necessary precautions to minimizecivilian
casualties and so it is the LTTE that was truly liable for failure to comply with the
principle of distinction and thus for civilian deaths that resulted.

VII. CONCLUSIONS:

80) As unfortunate as it is, the civilian casualties should be considered collateral
damage and the ultimate responsibility for their loss would rest on the LTTE due to
their grave breaches of IHL.

81) First of all, the LTTE likely committed the international crime of using human
shields during an internal armed conflict. According to principles derived from
international court opinions like Mladic and Blaskic, any belligerent who conducts
military operations in areas of high civilian concentration or forcefully places civilians
in. danger to make it difficult for the other side to comply with [HL has committed the
crime of Human Shielding.

82) By placing its military assets in the NFZs, attacking GOSL forces from therein, and
forcing civilians to remain there at gunpoint, the LTTE is liable for the crime of Human
Shielding. This is a very different picture to that which has been presented to the world
by some commentators, namely, that the GOSL declared an NFZ in order to get civilians
to locate themselves in that NFZ for the purpose of the SLA seeking to then eliminate
them by shelling those very areas.

83) This unlawful use of human shields by the LTTE is a legally operative factor in
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determining whether the GOSL's attacks against the LTTE were proportional. As
discussed, what impact human shielding has on proportionality is an unsettled area of
the law. Of the many opinions that exist, the Rubenstein approach, which diminishes
the protection requirement in the face of clear and present danger, is the best
approach. The SLA complied with proportionality by endeavoring to create NFZs,
however, the LTTE's steadfast refusal to agree to such zones may be a clear indication
that it was the LTTE's intention that there should be no safe zones for Tamil civilians so
as to be able to exploit such civilians for their own military or political advantage.

84) Furthermore, it is noteworthy that if civilians willfully participate in a human shield
with the intent to assist in the military objectives of the LTTE, they are considered
direct participants and lose their protected status, taking them  out of the
proportionality assessment. It is important to emphasize that any voluntary human
shields are legitimate targets.

85) In conclusion, as the nature of conflict changes, IHL needs to keep abreast with
modern asymmetric warfare so as to allow a rethinking of the rules of war that does
not favour the violators of international law. Currently the West is faced with these
very problems with organisations such as ISIS operating out of civilian and urban areas
and endangering the lives of civilians. With such threats continuing to present
themselves, Sri Lanka and the situation it faced in the recent past should help pioneer
thinking in this regard towards a favorable resolution of the existing lack of consensus
in this area of international law. At the end of the day the rule of law must govern the
battlefield and civilians ultimately protected.

Professor David M. Crane
Sir Desmond de Silva, QC

Advisory Council of Experts
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Review of “Report of the Secretary-General’s Panel of Experts
on Accountability in Sri Lanka”

Introduction

1. This is a Review of the Report of the Secretary-General’s Panel of Experts on
Accountability in Sri Lanka (“the Report”)®.

2. The Panel of Experts was appointed primarily to advise the UN Secretary-General on the
implementation of appropriate accountability measures in the wake of the armed conflict
in Sri Lanka that ended in May 2009 having regard to the alleged violations of
international humanitarian and human rights law that occurred during the final stages of

the conflict.

3. The Panel found that there are “credible allegations, if proven” which indicate that both
the Government of Sri Lanka and the LTTE committed violations of international
humanitarian and human rights law. In relation to the Government, the Panel found
“credible allegations” of shelling in the Vanni (in northern Sri Lanka) during the final
stages of the war between September 2008 and May 2009 which it is alleged caused
civilian deaths, in particular in three No Fire Zones (“NFZs”’) which had been declared as
safe havens by the Government and on certain hospitals in these zones and on the front

lines.?

4. The figure for civilian deaths that the Panel relies on is “a range of up to 40,000” which it

stated “cannot be ruled out”, but which requires further investigation.’

! Report of the Secretary General’s Panel of Experts on Accountability in Sri Lanka, 31 March 2011 (hereinafter
“Darusman Report™).

2 For conclusions see Darusman Report, p. ii-ix, which are repeated at paras 421-442.

® Darusman Report, para. 137.



5. Sources for this ‘up to 40,000” figure are not identified in the Report. The figure is
widely disputed. There is no clear breakdown given in the Report of where and how
these alleged deaths occurred and of how it might be verified that they were civilian
deaths in each particular case or of who was responsible for each of these deaths. This
shortcoming must be taken into account when the Panel’s findings and the use to which

they can legitimately be put are considered.

6. Set against these findings in respect of the Government, the Panel concluded in relation
to the LTTE that there are “credible allegations” that approximately 300,000 - 330,000
civilians were kept hostage by the LTTE in the Vanni and prevented from leaving the
area. They were used as human shields by the LTTE and as a “strategic human buffer” to
the advancing Sri Lanka Army. The Report states that these civilians were forced to join
the ranks of the LTTE, to dig trenches and prepare other defences, “thereby contributing
to blurring the distinction between combatants and civilians”. Civilians were also shot
by the LTTE, and the Report notes that the LTTE fired artillery “in proximity” to large
groups of civilians and fired from civilian “installations” including hospitals. The Report
concludes that “many civilians were sacrificed on the altar of the LTTE case and its

efforts to preserve its senior leadership”.*

7. The Report fails, however, to offer any figures for the number of civilians allegedly killed
or injured by the LTTE and provides no analysis of any kind of the precise circumstances

in which these deaths and incidents allegedly occurred.

8. The Report also details alleged violations by both sides that occurred outside the conflict
zone and after ‘the conflict had ended. They include alleged offences committed by
Government forces during the screening and detention of those who left the conflict zone
and, as against the LTTE, alleged attacks on civilians by the LTTE outside the conflict

zone.®

® Darusman Report, paras. 138-167.



9. In light of these findings, the Panel goes on to conclude that the Government’s efforts at
the time of the Report to address accountability fell short of international standards in
which the rights of victims to truth, justice and reparations should be central. The Panel
makes certain recommendations for the investigation of alleged crimes and the adoption

of measures to advance accountability in the short and longer term.

10. These recommendations are rooted in the Panel’s findings in respect of the nature and
scope of the alleged violations that are set out in the Report. Indeed, the Panel
acknowledged that accountability standards “cannot be examined in a vacuum”, and that
its advice to the Secretary-General on appropriate accountability mechanisms had to be
based on “the nature and scope of the alleged violations”. The Panel said that it was thus
required “to gather information from a variety of sources in order to characterize the

extent of the allegations™ and “appraise them legally”.°

11. That foundation and sources for the Panel’s advice and recommendations — the alleged

violations themselves — must be closely evaluated.

12. Accordingly, this Review assesses the nature, the value, and -to the extent possible - the
veracity of the findings in the Report, and the sources of these findings, which are central
to the Panel’s advice and recommendations. It does so by measuring the workings and
findings of the Panel against well-established legal standards for the proper and fair
assessment of evidence and information when it is used for assigning responsibility for

crimes.

13. It can be borne in mind that the Panel, in a public document, purported to make such
assessments of evidence and other information where it has indicated that the parties to
the conflict, in particular the Government, have allegedly perpetrated widespread and

Very serious crimes.

® Darusman Report, para. 9.



14. This Review, however, will not mirror the approach of the Panel and will reach no
conclusions on whether crimes of particular types were in fact committed by one party or
the other. Nor will it venture into the area of policy by recommendations of what the
Government should, or should not, do. Leaders in the Government will have well-formed
opinions and / or beliefs as to whether offences were, or were not, committed by the
parties in the ways alleged (without necessarily being dependent on evidence that may be
available to third parties to establish such crimes) and have been and are reacting by
political and other measures to the views they have formed.

Appraisal of the Panel’s workings and findings in respect of thealleged violations

15. On review, the Panel’s findings in respect of the alleged criminal violations fall well
short of the legal standards usually associated with a rigorous and impartial inquiry into
evidence in order to make such findings. The evidence and information on which the
Report’s findings are based are virtually all un-sourced, whether in the main body of the
Report or in the footnotes and annexes. There are many examples of this deficiency,

illustrations of which are set out below.

16. This is not to say that these sources do not exist, but to highlight that very few have been
identified inthe Report. The Report only refers in the most general terms to the
categories of information that were relied on.” The reader of the Report cannot, thus,
gauge the extremely serious allegations against sources and evidence that may exist in
order to assess.the strength of the allegations. Further, as the full body of evidence that
was taken into account is unknown, it is alike impossible to know what has been taken
into account and whether any particular piece of evidence which may be important to
counter an allegation has been overlooked.

" Darusman Report, paras. 9, 10, 16-19.
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18.

19.

20.

This makes the task of conducting any further investigation — as recommended by the
Report — much more difficult. Without a ‘starting point’ of existing evidence where
should the new investigator begin a search? To which witness or evidence should s/he

turn?

Moreover, there is no analysis of any identifiable and verifiable evidence that may be
relied on (mostly un-sourced as it is), by reference to the relevant legal elements of the
offences, all of which would require proof of mental states in those committing or
directing the allegedly criminal acts. The repeated assertion that civilians were shelled by
the Sri Lanka Army in various locations and were unlawfully killed as a matter of
international law is not deconstructed in order to allow the reader to form a reasoned
opinion on whether the factual or mental state requirements of the alleged crimes may be
the subject of available evidence. In particular, there is no analysis offered in the Report
of (i) the evidence of the circumstances of each of these alleged attacks, (ii) the presence
of any legitimate military targets and objects, (iii) how it can be determined on the
evidence from where the attacks emanated, and (iv) whether any of those attacked were

civilians, and if so in what proportion.

Analysis of the complex and intricate legal requirements for an unlawful attack under
international humanitarian law and customary international law to the facts in each
particular case is completely lacking in the Report. This deficiency is compounded by
the lack of identifiable sources of evidence to substantiate factually the allegations that

are made.

When allegations in the Report against both sides are viewed together, it is not clear on
what basis the Panel makes conclusions about the responsibility of the Government for
all, or any particular portion, of the civilian deaths that occurred, and is able to determine
that any such responsibility is criminal as a matter of international law. The Panel
acknowledges that the civilians in the Vanni were hostages of the LTTE, were used by
them as human shield and as combatants to fight the Sri Lanka Army and were also

targeted by the LTTE including in the very areas and hospitals that the Government is



21.

22.

23.

accused of shelling. In these circumstances how is the Panel able to find that the
Government was nevertheless responsible for killing these same civilians unlawfully or to
make any necessary distinctions between who could have been criminally responsible in
accordance with the standards under international law that render military attacks
unlawful. The Panel’s approach also assumes that the persons killed, whatever the
number, were in fact civilians as opposed to persons who had taken up arms voluntarily

or under compulsion on the side of the LTTE.

These are necessarily complex questions which the Panel does not address in its Report.
The Panel has instead taken a ‘broad brush’ approach and ascribed responsibility in a
general way to both sides in order to get on to its primary task of considering appropriate
accountability mechanisms. Yet any discussion about these - mechanisms can be of little
relevance or use without an accurate account of the conflict and of the alleged violations

that were committed in it.

This is unfortunate as it does not advance the inquiry to find the truth save by a
generalised recommendation that these matters need to be investigated further. The
Report does not confine itself to saying, as it should given its approach to the evidence,
that there are many disputed allegations which require further investigation. On the
contrary, it positively claims that the allegations are credible and reliable. It elevates

them to trustworthy allegations that should be accepted and that now need to be refuted.

Indeed, as a result of publication of the Report there have been many subsequent
statements, reports and recommendations which have regarded the Report’s findings as

conclusive.® The Sooka Report, for example, stated that,

“There is plenty of evidence available from other reliable sources to corroborate
the allegations made in this report. Since 2009, there were a number of reports,
including that of the UN Secretary-General’s Panel of Experts published in

® See for example, United Nations High Commissioner for Human Rights, Promoting reconciliation and
accountability in Sri Lanka: Report of the Office of the United Nations High Commissioner for Human Rights, 24
February 2014, paras. 4, 62, 63, 66, 72; Yasmin Sooka, “An Unfinished War: Torture and Sexual Violence in Sri
Lanka 2009-2014” (“the Sooka Report”), The Bar Human Rights Committee of England and Wales (BHRC) and
The International Truth and Justice Project, March 2014, p. 12, 14, 21, 43, 49, 79, 80.
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25.

26.

27.

March 2011, documenting violations of international humanitarian law and
international human rights law”.°

Herein lies the danger — whether intended or not — of the claims that are made in the
Report about the criminal responsibility of the Government and its forces. Without a
robust and disciplined investigation with legal analysis of the evidence, properly sourced
and carefully scrutinised, tested and weighed according to the highest legal standards, it
can be very risky to publish findings of the sort set out in this Report, even if the Report

states formally that any allegations made are not proven.

Panels of experts established by the UN should be ‘on guard’ against the risk that un-
sourced assertions or allegations appearing in a sequence of reports allow the
development of ‘false collateral’ of one report by another, that may have been
constructed on the same un-sourced allegations.'® Narratives develop in opinion-formers
and decision-makers, none of whom may have the time to read, let alone rigorously to

analyse, reports that, like the instant Report, are often hundreds of pages long.

Such reports can be relied on within-the international community to draw conclusions
which are in fact unproven but which are repeated and reproduced over time. The reports
become the accepted narrative of a conflict and of those responsible for criminal
behaviour without independent investigation and verification of the ‘facts’, let alone any
judicial findings following a proper legal inquiry. A cornucopia made of insubstantial

elements is itself insubstantial.

International courts and tribunals have not placed reliance on reports of this nature as
being probative evidence to prove allegations in trials for war crimes and crimes against

humanity.™* As set out in the jurisprudence of these courts, the present Report would be

® Yasmin Sooka, “An Unfinished War: Torture and Sexual Violence in Sri Lanka 2009-2014”, The Bar Human
Rights Committee of England and Wales (BHRC) and The International Truth and Justice Project, March 2014, p.

19 0Or that may, as with this Report and the Sooka Report, have a panel member in common.

1 See for example, Prosecutor v. Gbagbo, Decision adjourning the hearing on the confirmation of charges pursuant
to article 61(7)(c)(i) of the Rome Statute, ICC-02/11-01/11-432, 3 June 2013, para. 29; Prosecutor v. Bemba,
Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-
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of virtually no value to a court seeking to establish the truth, and it should not be given

any more weight outside of the courtroom.

Approach of the Panel to verifying allegations of violations

28. The shortcomings of the Report may be explained by the fact that, as it acknowledged,
the Panel did not conduct “fact-finding” or reach “factual conclusions regarding disputed
facts”, and nor did it “carry out a formal investigation that draws conclusions regarding
legal liability or the culpability of States, non-state actors, or individuals”.** The Report
goes so far as to state that “the Panel’s mandate precludes fact-finding or

investigation”.*®

29. Yet, in order to advise the Secretary-General on accountability measures the Panel
recognised that it had to make certain determinations about the violations for which such
measures should be tailored. The Panel’s mandate would come to nothing in the absence
of the Panel finding clearly identified violations of a widespread and systematic

character.

30. In consequence, perhaps, the Panel adopted a ‘halfway house’ solution. It did not
conduct a full fact-finding investigation as the police would do in any national
jurisdiction, but consulted various individuals and organisations and examined available
‘information’. This approach, in the Panel’s view, permitted it to make factual findings
on the basis of its work but without the detailed inquiries that characterise a full

investigation.

Pierre Bemba Gombo, ICC-01/05-01/08-424, 15 June 2009, para. 51; Prosecutor v. Mbarushimana, Decision on the
confirmation of charges, 1CC-01/04-01/10-465-Red, 16 December 2011, para. 78; Prosecutor v. Milutinovic,
Decision on Evidence Tendered through Sandra Mitchell and Frederick Abrahams, 1T-05-87-T, 1 September 2006,
para. 16; Case Concerning Armed Activities on the Territory of the Congo (DRC v. Uganda), Judgment of 19
December 2005, para. 159.

12 Darusman Report, para. 9.

3 Darusman Report, para. 51.



31. This methodology arguably produced the worst of both worlds — no conclusions based on
any detailed investigation according to recognised legal standards in a Report

emboldened to reach clear findings which point the finger at those allegedly responsible.

32. The Panel described its work in the following terms:

e The Panel’s programme of work was organized in two phases. In the first phase,
the Panel gathered a variety of information regarding the armed conflict in Sri
Lanka from individuals and institutions with expertise or experience related to its
mandate. Some of this information came in written form, consisting of both
public documents — e.g. governmental, United Nations or reports of non-
governmental organizations (NGOs) — and material conveyed confidentially to the
Panel. Other information was gathered through numerous meetings of the Panel
of its secretariat. The Panel met with officials of the United Nations and
international organizations as well as representatives of Governments and NGOs
and individuals directly affected by the events of the final stages of the war. In
the second phase of its work, the Panel drafted this report. The report was written
in a manner that makes it suitable for publication.™

e The Panel’s assessment is based on a careful examination and weighing of the
allegations of fact that have been made regarding the final stages of the war. The
Panel’s examination included both written sources of information as well as
interviews with various individuals. The written sources included reports,
documents and other written accounts by the various agencies, departments,
funds, offices and programmes of the United Nations, other inter-governmental
organizations, NGOs. and individuals, such as journalist and experts on Sri
Lanka. It included satellite imagery, photographs and video materials of the final
phase of the war. It also included submissions received by the Panel during the
course of its work in response to its notifications posted on the United Nations
website. While these could not be individually verified, at times they served to
corroborate other sources. Some relevant media sources, referring, for example,
to statements.of the Government of Sri Lanka or other public statements, are cited
in this chapter, but serve only to corroborate the information gathered by the
Panel. A number of NGO reports exist on events in the Vanni. While the Panel
reviewed some of these reports, it did not rely on them to compile these
allegations, but rather carried out its own assessment of the nature and scope of
allegations.*®

e The Panel consulted a number of individuals with expertise or experience related
to the armed conflict, including officials of international organizations, NGOs,

 Darusman Report, para. 16.
> Darusman Report, para. 49.



journalists, diplomats, academics, and other individuals, some of whom were in
Sri Lanka or in the Vanni during the relevant period.*®

33. It is evident from these general statements that the Panel consulted several sources, but
the raw evidence from these sources is not made available in the Report.'” In particular,
the statements and other evidence (for example documents, videos etc if any were
produced by witnesses) of those who were interviewed and consulted were not submitted
with the Report. Indeed, witness statements — assuming there were any — are not even
quoted anonymously as can readily happen and as does happen in other authoritative

reports of crimes committed in conflicts.*®

34. The Panel stressed that the only allegations included in the Report as credible are those
“based on primary sources that the Panel deemed relevant and trustworthy”.** However,
it is impossible to discern from the Report which primary sources were decisive for its
findings, and there is no record of the discussions and assessments carried out by the

Panel having considered these and other sources.

35. The Panel was clearly alive to this problem. The generalised caution adopted by the

Panel was expressed as follows:

To determine whether an allegation is credible, the Panel considered the totality
of the information-in its possession, with careful regard to the relevance, weight
and reliability of each of the sources as well as its relationship to the body of
information, as a whole. Allegations are only included as credible when based on
primary sources that the Panel deemed relevant and trustworthy. These primary
sources were corroborated by other kinds of information, both direct and indirect.
The allegations laid out below are based on credible and consistent sources of

16 Darusman Report, para. 50.

7 The Report does include some examples of satellite imagery at Annex 3, but as explained below, the value of this
evidence is undermined by the lack of any expert analysis of the relevance of this material and the fact that it does
not assist in establishing that any of the alleged attacks were unlawful.

18 See for example HRW’s Report into the Kosovo Conflict ‘Under Orders’ and OSCE’s Reports into the conflict
‘As Seen As Told, parts I and II’. Under Orders: War Crimes in Kosovo, Human Rights Watch, 26 October 2001
(http://www.hrw.org/reports/2001/10/26/under-orders-war-crimes-kosovo); Human Rights in Kosovo: As Seen, As
Told. Volume I, October 1998 - June 1999, Organization for Security and Co-operation in Europe, 5 November
1999 (http://www.osce.org/odihr/17772); Human Rights in Kosovo: As Seen, As Told. Volume II, 14 June - 31
October 1999, Organization for Security and Co-operation in Europe, 5 November 1999
(http://www.osce.org/kosovo/17781).

9 Darusman Report, para. 52.
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information. In fact, many of the allegations would appear to meet a higher
standard of proof. %

36. The Panel indicated that it did not rely on NGO reports and notifications posted on its
website. However, without knowing from the Report which were the primary sources,
and without being able to review this material and contrast it with the material that was
relied on for purely corroborative purposes, it is of little, or no, use only to know the
approach taken by the Panel to its work in such broad and undefined terms. The Panel
has opened itself to being criticised for paying lip service to the caution it rightly
identified.

37. The Report might have achieved greater credibility for its assessment of the unidentified
evidence on which it has relied if it candidly acknowledged that it failed to reveal — or

even intentionally obscured for some reason — its process of ratiocination.

Standard of proof adopted

38. This central weakness in the Report is exacerbated by the standard of proof that it
professed to adopt. A non-legal analysis — as by a journalist or academic, a ‘tinker, tailor
soldier or spy’ or anyone else — can use any standard s/he likes: ‘I felt sure’, ‘I felt
reasonably confident’, ‘I was absolutely convinced’, ‘I had my suspicions’ etc. In a
document dealing with-alleged criminality on a major scale — that names those who may
be responsible and who merit further judicial and other process — it might be thought
better to turn to, and carefully to apply, the standards of proof recognised by international

criminal courts. This is something the Report failed properly and consistently to do.

39. The Panel pointed out that it sought “to assess whether the allegations that are in the
public domain are sufficiently credible to warrant further investigations”.?* To this end
the Panel stated that it employed the ‘reasonable basis to believe’ standard of proof “to
characterize the extent of the allegations, assess which of the allegations are credible

% Darusman Report, para. 52.
2! Darusman Report, para. 51.
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40.

41.

42.

43.

based on the information at hand, and appraise them legally”.?* The Panel said that it
“determined an allegation to be credible if there was a reasonable basis to believe that

the underlying act or event occurred”?.

The Panel stated that it settled on this standard because it “gives rise to a responsibility
under domestic and international law for the State or other actors to respond.”24 No
authority or further explanation is given for this proposition; the authors of this Review
are unable to fill in this glaring citation gap from their own knowledge.

The Panel also offered no definition of the ‘reasonable basis to believe> standard it said it
was applying and it is, thus, not possible to be certain whether they had in mind the
‘reasonable basis to believe’ test in international law for which authoritative definition

does exist.

It should be noted that international courts and tribunals have confirmed that the
‘reasonable basis to believe’ standard — if that is what the Panel had in mind — is the
lowest evidentiary standard of proof?. The standard does, nevertheless, require that there
exists a proper foundation of identifiable evidence on which to form a reasonable belief
that crimes have been committed. It allows for, and expects, an ability on the part of
anyone applying the standard to be able to articulate why the standard has been met.
That ability is not revealed by this Panel where it asks its readers to take its analysis of
evidence — and its partition of primary from secondary / corroborative evidence — entirely

on trust.

The highest standard of proof is that of ‘beyond a reasonable doubt” which is required to

convict an accused of a crime.?*® Below the standard of ‘beyond reasonable doubt’ is a

*2 Darusman Report, p. i.

2% Darusman Report, p. i.

* Darusman Report, para. 51.

% Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an Investigation into the Situation in
the Republic of Kenya, 1CC-01/09-19-Corr, 31 March 2010, para. 27 (hereinafter “ICC Decision of 31 March

2010”).

% Rome Statute, Article 66(3). Article 66(3) provides that: “In order to convict the accused, the Court must be
convinced of the guilt of the accused beyond reasonable doubt.”

12



standard of ‘substantial grounds to believe’. At the ICC, this standard is considered
during the confirmation of charges process and requires that the Prosecution provide the
Chamber with sufficient evidence to establish that “substantial grounds [exist] to believe

that the person committed each of the crimes charged.”?’

44, The ‘reasonable basis to believe’ standard is used at the ICC to determine whether an
investigation should be launched and if any persons should be charged as a result of this
investigation. Although this standard does not require that the available evidence lead
only to one conclusion,?® it does demand that there is sufficient reliable and verifiable
evidence available to establish “the criminal responsibility of an individual”®® which can
result in charges being brought and the person losing her / his liberty through arrest and
detention pending trial.

45. The ICC has held that “the Chamber must be satisfied that there exists a sensible or
reasonable justification” for the allegations after “evaluating the available information
provided by the Prosecutor.”®® The ICC has emphasised that the ‘reasonable basis to
believe’ standard must be viewed in light of its purpose and the context in which it
operates — “to prevent the Court from proceeding with unwarranted, frivolous, or

politically motivated investigations that could have a negative effect on its credibili‘ty.”31

46. The European Court of Human Rights has defined this standard (which it termed to be
one of “reasonable suspicion”) to require “the existence of facts or information which
would satisfy an objective observer that the person concerned may have committed the

offence.”*

27 |CC Decision of 31 March 2010, para. 28.

%8 See, Prosecutor v. Bashir, Judgment on the appeal of the Prosecutor against the Decision on the

Prosecution's Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir,” ICC-02/05-01/09-73, 3
February 2010, para. 33.

 |CC Decision of 31 March 2010, para. 29.

% |CC Decision of 31 March 2010, para. 35.

%1 |CC Decision of 31 March 2010, paras. 32, 35.

% See for example, ECHR, Case of Fox, Campbell and Hartley v. the United Kingdom, Application no. 12244/86;
12245/86; 12383/86, Judgment, 30 August 1990, para. 32; ECHR, Case of K. F. v. Germany, Application no.
144/1996/765/962, 27 November 1997, para. 57; ECHR, Case of Labita v. Italy, Application no. 26772/95, 6 April
2000, para. 155.
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47.

48.

49,

The Panel seems to have used the standard that is recognised under international law to
be at the very lowest end of the calibration of proof of allegations, but which nevertheless
requires clear and demonstrable evidence (which is open to examination) to support the
allegations relied on. It is hard to understand why the Panel — that had legal expertise
available to it — should have failed to articulate openly and precisely which recognised
standard it was applying, and how. The fact that it did not do so makes it easier to look
with skepticism at its work and to fear that it may be characterised by amateurism and
enthusiasm. The advantage of applying known legal tests strictly to work that requires
legal analysis is that anyone reviewing the product of that work will have more, not less,
confidence in its reliability and trustworthiness. The reverse, as in this case, has also to
be true.

The Panel’s findings could have very serious consequences for Sri Lanka and its leaders
but are based on the very lowest threshold of proof while using the language and
discourse of international courts to introduce these findings without adopting — or
seeming to pay any regard to — the practices of these courts that would reveal and explain
the evidence on which the Panel has proceeded to its conclusions. The neutral observer
might find it hard to overlook the fact that this has all been done in a time when — right or
wrong — there has been substantial publicity adverse to the Sri Lankan Government. It
would be naive not to recognise that in such times it is easier to advance conclusions in
line with publicity without proper evidential support but in the hope, and with the

reasonable expectation, of a busy world accepting what is asserted.

The Panel does acknowledge that its findings require further investigation but it has not
set out what human or documentary sources should form the subject of such an
investigation.  Moreover, the concession that further investigation is required is
overshadowed by the Panel asserting that it has conducted its own inquiries, applied a
legal standard of proof, and found the allegations to be credible. It is these claims which
have allowed the Report to become much more than a record of allegations and counter

allegations that require diligent investigation before any conclusions are reached. The

14



Panel has gone substantially further in concluding that its findings are reliable and
trustworthy, and accordingly that the case put forward by the Government should be

rejected.®

Primary source materials not identified

50. As noted above, although the Panel was at pains to stress that it only relied on primary
sources to find that the allegations were trustworthy, the reader is left in the dark as to

which were the primary sources.

51. 1t could be that confidentiality required that certain of these sources remained
undisclosed. The Panel noted that,

In some instances, the Panel received written and oral material on the condition of
an assurance of absolute confidentiality.in the subsequent use of the information.
The Office of Legal Affairs (OLA) confirmed through formal legal advice that the
provisions set out in the Secretary-General’s Bulletin on “Information sensitivity,
classification and handling’ (ST/SGB/2007/6) could be applied to its records.
This Bulletin provides for classification of a document as “strictly confidential”
with correspondingly strict limits on any access for a period of 20 years,
following which a declassification review may be undertaken that weighs the
equities involved in retention or release. Moreover, OLA confirmed that, where
necessary and appropriate for the Panel’s work, the Panel could give an
undertaking of absolute confidentiality in the subsequent use. As a result, nearly
all of the Panel’s substantive records will be classified as “strictly confidential”
with, in some cases, additional protections regarding future use.*

52. These key sources therefore remain completely anonymous, which further weakens the
weight that can be given this evidence and the findings based upon it. The Panel did not
indicate whether consideration had been given to making anonymised, redacted or
summarised versions of this evidence available for evaluation when considering the
Report’s findings and recommendations. The reader has no idea about the quantity and

scope of this evidence even in the most general of terms.

% Darusman Report, paras. 138-171.
% Darusman Report, para. 23.
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53. There are very many instances in the Report in which strong allegations and statements

are made with no sources to substantiate the findings put forward, for example:

e First NFZ: paras 80-89 of the Report allege that the Government unlawfully
shelled civilians; however, not a single source for this accusation is identified,
except a footnote referring to a Government denial of the shelling. It appears that
UN staff were present but there is no evidence provided from these persons whose
need for absolute anonymity would be hard to justify if relied on.. The Report
acknowledges that the LTTE were firing “from approximately 500 metres away”
from the UN hub in the NFZ and “from further back in the NFZ”.* No evidence
is provided about these positions and what actions the LTTE were taking. As set
out below, this is a repetitive shortcoming of the Report — it lacks analysis of the
nature of the attacks and detailed consideration of their lawfulness as a matter of

international law, particularly in respect of military necessity and proportionality.

e The Report claims that UN convoys into the Vanni were allegedly being used by
the parties in the conflict, yet there is no evidence of the way in which this

occurred, nor any analysis of the consequences for legitimate military action.*

e Alleged shelling of the PTK hospital — paras. 90-96 of the Report: there are some
sources provided — including from the ICRC — about this alleged attack which
confirm that incidents of shelling and killings occurred, but no evidence is
provided about those who may have been responsible.®” This occurs in other parts
of the Report as well — certain sources report on the occurrence of an incident but
without providing evidence of those who may have been responsible. It may be
that these sources are in possession of such evidence, but without them being
identified and made available it is impossible to assess their veracity. The overall

value of the Report is undoubtedly diminished as a result.

¥ Darusman Report, para. 86.
% Darusman Report, para. 78-79.
%" For example, Darusman Report, footnote 43.
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e In this part the Report does note that the PTK hospital “was a strategic stronghold
in the LTTE’s fight against the SLA” and that the LTTE thus had a “sizeable
presence” in the PTK.*® The Report acknowledges that the LTTE were firing
artillery from the vicinity of the hospital.*® Once again, the significance of this
evidence (which is not made available in any form) is unexplored. It is essential
when considering the alleged attacks to take full account of these factors both to
determine the source of the attacks and (depending in part on the answer to this

question) the legality and proportionality of the return military action.

e Some journalistic accounts are footnoted as sources. However it is unclear
whether these are cited merely for corroborative purposes, or whether they are
regarded in any way and if so when, as primary sources. If they ever have been,
questions over the reliability of such materials. might arise; notoriously one
particular series of news programmes (Channel 4) has drawn substantial,
sustained and evidence-based criticism_of unreliability from the Sri Lankan

Government.

e Given that the UN had withdrawn from the Vanni by September 2008, as the
Reports notes, there were virtually no international observers able to report on
what was happening in the Vanni.** The Report states that journalists working
with the SLA or LTTE continued to report from the area as did other
organisations, including Tamil Net, a pro-LTTE website.** 1t is unclear from the
Report the extent to which the information from these bodies has been relied on
by the Panel and taken in account when shaping the Report.

e Second NFZ: paras 109-114 of the Report include allegations about the SLA
inflicting civilian casualties “at the same time” as breaking through the LTTE

defences.*” UNICEF and ICRC reports are referenced, but it is not clear that

% Darusman Report, para. 94.
% Darusman Report, para. 94.
“° Darusman Report, para. 76.
*! Darusman Report, para. 76.
“2 Darusman Report, para. 109.
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these reports contain any concrete evidence about the lawfulness of the alleged
attacks and who was responsible for the particular deaths reported on. It is also
not clear whether these are the primary sources relied by the Panel or whether
there are witness statements or other confidential reports that constitute the

underlying principal evidence.

e Other hospitals: the Report refers to attacks on other hospitals by the SLA, such
as the Putimattalan hospital where only a single source is footnoted*®, an ICRC
news release, which does not appear to assist with identifying the alleged
perpetrator/s on the basis of any clear evidence. This news release could of
course be a piece of evidence to consider in any investigation, but the question is
left open when these allegations are reviewed about whether there is any primary
evidence in existence on which the Panel based its conclusions. The extent to
which the LTTE targeted the population and prevented injured persons from
leaving the area, including via ICRC ships*, is not taken into account at all in the
Panel’s assessment of who may have been responsible for alleged attacks on

civilians in hospitals.

e The same lack of sourcing is evident in the findings of the Panel in respect of the
alleged violations that occurred after the end of hostilities.** No source is
provided for the wide-ranging allegations that are made about Government
‘clandestine operations’ against the LTTE.* Similarly, the allegations about there
being a policy to target, torture and execute LTTE and other persons after the
conflict are made as statements of fact without a body of clearly identifiable

primary. evidence, including witness statements, to back them up.*’

54. The lack of proper sourcing is a matter of particular concern when considering the
Report’s overall findings about the alleged shelling into the NFZs (which as noted above

* Darusman Report, paras 104-105.
** Darusman Report, para. 108.

** Darusman Report, paras. 138-171.
“® Darusman Report, para. 63.

*" Darusman Report, paras. 138-171.
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55.

forms a major part of the Panel’s discussion of the alleged violations). The Panel
acknowledged that the LTTE did not accept the NFZs as “binding”.*® According to the
Report, the LTTE were present in the NFZs, firing from them and in them, and keeping
the civilian population hostage:

Retaining the civilian population in the area that it controlled was crucial to the
LTTE strategy. The presence of civilians both lent legitimacy to the LTTE’s
claim for a separate homeland and provided a buffer against the SLA offensive.
To this end, the LTTE forcibly prevented those living in the Vanni from leaving.
Even when civilian casualties rose significantly, the LTTE refused to let people
leave, hoping that the worsening situation would provide an international
intervention and a halt to the fight. It used new and badly trained recruits as well
as civilians essentially as “cannon fodder” in an attempt to protect its leadership
until the final moments.*

The Report records that as the LTTE suffered military setbacks in the final phases of the
war, the NFZs were used as places to retreat with the civilian population being used by
the LTTE to bolster their military campaign.*® . The extent to which the use of the civilian
population — whether acting voluntarily or forced into action and whether this was known
or not by the Government forces — should be taken into account when determining the
lawfulness of any Government military action against the LTTE is not addressed at all in
the Report. It could well be a critical issue. The truth may be — and it may be an
underlying truth of greater significance than the Panel might like to be understood and
known — is that the evidence of what occurred in these final phases in and around the
NFZs is simply not available for analysis by the Panel and this has severely limited the
Panel’s ability to comment on these crucial questions.” Its failure properly and fully to
acknowledge this limitation on its ability to do its work and to address a highly
significant legal issue smacks of the same possible amateurism and enthusiasm referred
to above. The issue would certainly be central to any full and robust legal inquiry into
the alleged incidents, something the Panel has simply not undertaken.

“® Darusman Report, para. 80.

*° Darusman Report, para. 70.

* Darusman Report, paras 97-99.

*! The Report acknowledges that the UN had withdrawn from the Vanni in September 2008 and that from this
moment on there “were virtually no international observers able to report to the wider world what was happening in
the Vanni” (para. 76).
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56. The civilians as LTTE fighters issue (above) is exacerbated as a problem for the Panel’s
conclusions by the Panel’s failure to clarify the extent to which the civilian population —
which was estimated to be about 300,000 - 330,000 persons — was itself targeted and
killed by the LTTE. This may be an absolutely critical question given that the Report
appears to allege that these same persons were unlawfully targeted by the Government.
Once again, the lack of identified primary sources and analysis of these sources means
that these vital questions are not addressed and the Report’s credibility and integrity are

much diminished as a result.

Alleged civilian deaths

57. This very same problem arises in the Panel’s findings about the number of civilian
deaths.®? The Panel notes that “a number of credible sources” have estimated there to
have been as many as 40,000 civilian deaths.?®None of these sources is named in the
Report, yet the figure is used in the Report and has been relied on repeatedly after

publication of the Report as the correct figure with which to accuse the Government.>

58. It is well-known that there are other sources which estimate the figure to be much
lower™, but these are not mentioned in the Report. At the very least it would be expected
that a UN report of this type should set out the various competing accounts. The Panel

does acknowledge that only a proper investigation can lead to the identification of an

*2 Darusman Report, para.-132-137.

*% Darusman Report, para. 137.

> Darusman Report, paras. 137. See also for example, U.N.: Sri Lanka’s crushing of Tamil Tigers may have killed
40,000 civilians, Washington Post, 21 April 2011 (http://www.washingtonpost.com/world/un-sri-lankas-crushing-
of-tamil-tigers-may-have-killed-40000-civilians/2011/04/21/AFU14hJE_story.html); Sri Lanka starts count of civil
war dead, Aljazeera America, 28 November 2013 (http://america.aljazeera.com/articles/2013/11/28/sri-lanka-
startscountingthecivilwardead.html); and Report of the Secretary-General’s Internal Review Panel on United
Nations Action in Sri Lanka, November 2012, para. 34.
(http://www.un.org/News/dh/infocus/Sri_Lanka/The_Internal_Review_Panel_report_on_Sri_Lanka.pdf).

> See for example, University Teachers for Human Rights (Jaffina), “A marred victory and a defeat pregnant with
foreboding”, Special Report No. 32, 10 June 2009. Also see US Dept of State Report, Report to Congress on
Incidents during the Recent Conflict in Sri Lanka, 2009, p. 15, which reported on the casualty figure being 6710
until 20 April 2009 without drawing any distinction between LTTE cadres and civilians killed.
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accurate figure, but it has not provided the full range of views from which to begin this

important task.

59. The UN Country Team figure of 7,721 (up until 13 May 2009) is mentioned in the Report
but then disputed by the Panel without it explaining how it is that over 30,000 people
could have been killed in the final days of the war up until 18 May 2009 if the figure of
40,000 is ever to be correct and accurate.® The Report provides no concrete evidence to
support the considerable leap from the UN Country Team’s figure of less than 10,000 to
the substantial number of 40,000 adopted by the Report.

60. As noted above, the use of this figure by the Panel, over that of the UN Country Team,
has been a central pillar in the argument of those who have accused the Government of
being responsible for unlawfully killing civilians. The Report’s reliance on such a high
fatality figure has naturally drawn attention, condemnation, and the leveling of strong
accusations. Hence, the need for scrupulous accuracy — which is lacking in the Report —
before circulating any figures which can then be taken as credible when they are entirely
unsubstantiated. Otherwise, the very real danger exists that those with genuine concerns
about the truth of what happened can be misled and have their views fuelled and

provoked by accounts that lack any truth and substance.

61. The Panel also refers to the numbers of persons who were able to leave the Vanni at
different times (which it claims total approximately 290,000), but again without any
reliable source materials.>” It is thus hard to see how any of these figures can be relied on
to try to support the very high fatality figures that are alleged.

62. An obvious gap in the Report’s discussion of the number of deaths is how it can be said
that these are all civilian deaths (whatever the number) or what portion of those who died

were civilians entitled to the full protections of international humanitarian law. There is

% Darusman Report, para. 134.
% Darusman Report, para. 133.
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no analysis of this vital issue which would plainly have to be at the centre of any

assiduous investigation.

Lack of analysis of the alleged attacks under international law

63. The Report provides an overview of the law applicable to military attacks.®® Yet it does
not apply these intricate legal standards in any detail to the available evidence in reaching
its conclusions about the unlawfulness of each particular alleged attack. The assertion is
simply made repeatedly in the Report that the Government forces indiscriminately killed

civilians, for example:

e Para. 100: “the SLA continuously shelled within the area that became the second
NFZ from all directions. It is estimated that there were between 300,000 and
330,000 civilians in that small area”. No source is provided for these figures

other than a footnote that UN documents “generally reference this number”.

e Para. 105: “While individual incidents of shelling and shooting took place on a
daily basis, destroying the lives of many individuals and families, the SLA also
shelled large gatherings of civilians capable of being identified by UAVs
[unmanned aerial vehicles]. On 25 March, an MBRL attack on
Ambalavanpokkanai killed around 140 people, including many children”. No
sources are given for these claims and no evidence-based analysis is provided of

the circumstances of the alleged incident.

e Para. 117: “The shelling within the third [and final] NFZ [declared on or about 8
May 2009] was such that it was impossible for the ICRC to conduct any more
maritime rescues. As the SLA neared the hiding places of the senior LTTE
leadership, its offensive assumed a new level of intensity, in spite of the

thousands of civilians who remained trapped in the area”. No study is made of

%8 Darusman Report, paras. 179-188, 181-208.
% Darusman Report, footnote 54.
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the nature of the military actions involved, and no account is properly taken of the
fact that, as noted by the Panel in the very next sentence, the LTTE leadership
were sending many persons in to die in their defence, “including through suicide

missions”.

e Annex 3: the Panel attaches some examples of satellite imagery (of damage to
certain sites) and diagrams of SLA artillery positions apparently derived from
satellite images which purport to show the direction in which SLA artillery
batteries were pointed at the NFZs over time. No expert report or evidence is
provided with this material to explain its probative value -and relevance to
establishing whether any of the alleged attacks were unlawful. The Panel
concedes that the images do not assist in showing which artillery hit any of the
hospitals.®® The materials are discussed briefly in the Report in order to accuse
the SLA of adjusting their artillery to target the NFZs.®* Yet no consideration is
given to any evidence about whether these positions were used, and if so in what
specific circumstances, to attack NFZs. The Report notes that the LTTE also had
heavy weapons (although fewer-and in less space from which to fire them).?> No
attempt is made in the Report to assess the extent of the LTTE’s targeting of the
NFZs and other areas with its heavy weapons and, most importantly, to juxtapose
such evidence with any evidence of SLA artillery fire. The diagrams do not show

or confirm any artillery fire.

e Para. 195: The Report asserts that “the Government of Sri Lanka did not respect
the fundamental principle distinction [between combatants and civilians]”. Yet it
offers no examination of the particular circumstances in which this is said to have
occurred with the requisite intention to render the Government forces’ conduct
unlawful as a matter of international law, or of the very real difficulties of
making the distinction [between combatants and civilians] given the ways in

which the LTTE was using the population in their final stand, and the fact that, as

% Darusman Report, p, 186.
¢! Darusman Report, para. 101.
82 Darusman Report, para. 101.
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the Report notes, uniforms were not always worn by the LTTE, its supporters and
those who fought for them.®®* The Report accepted that the line between
combatants and civilians was “blurred”, but fails to apply this factual reality to
any of the attacks under consideration.

64. This overly simplistic approach to characterising the alleged attacks represents a major
flaw, as the Report simply does not grapple with the difficulties and intricacies of
establishing whether any particular attack was justified militarily on all of the available

evidence.

65. It is well-established under international law that military objects'may be targeted and
that an attack which causes loss of civilian life may be justified if it is not excessive in
relation to the concrete and direct military advantage anticipated.®* The range of factors
to be taken into account when applying these legal standards to the evidence in question

is sizeable and their application demands a meticulous study of all available evidence.

66. As the ICRC has noted:

“Several States have indicated that in their target selection they will consider the
military advantage to be anticipated from an attack as a whole and not from parts
thereof. The military manuals of Australia, Ecuador and the United States
consider that the anticipated military advantage can include increased security for
the attacking forces or friendly forces.

Many military manuals state that the presence of civilians within or near military
objectives does not render such objectives immune from attack. This is the case,
for example, of civilians working in a munitions factory. This practice indicates
that such persons share the risk of attacks on that military objective but are not
themselves combatants. This view is supported by official statements and reported
practice. Such attacks are still subject to the principle of proportionality ... and
the requirement to take precautions in attack ... The prohibition on using human

shields is also relevant to this issue”.%®

“State practice often cites establishments, buildings and positions where enemy
combatants, their material and armaments are located and military means of

% Darusman Report, para. 97.
% See, ICRC Commentary on International Humanitarian Law, Rule 14.
% [CRC Commentary on International Humanitarian Law, ‘Interpretation’ of Rule 8.
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transportation and communication as examples of military objectives. As far as
dual-use facilities are concerned, such as civilian means of transportation and
communication which can be used for military purposes, practice considers that
the classification of these objects depends, in the final analysis, on the application
of the definition of a military objective. Economic targets that effectively support
military operations are also cited as an example of military objectives, provided
their attack offers a definite military advantage. In addition, numerous military
manuals and official statements consider that an area of land can constitute a
military objective if it fulfils the conditions contained in the definition.”®

67. The ICRC has also clarified that in relation to the principle of proportionality and

assessing the potential military advantage of any attack:

“Several States have stated that the expression ‘military advantage’ refers to the
advantage anticipated from the military attack considered as a whole and not only
from isolated or particular parts of that attack. “The relevant provision in the
Statute of the International Criminal Court refers to the civilian injuries, loss of
life or damage being excessive ‘in relation to the concrete and direct
overall military advantage anticipated’ “...- The ICRC stated at the Rome
Conference on the Statute of the International Criminal Court that the addition of
the word ‘overall’ to the definition of the crime could not be interpreted as
changing existing law. Australia, Canada and New Zealand have stated that the
term ‘military advantage’ includes the security of the attacking forces.”

“Upon ratification of Additional Protocol I, Australia and New Zealand stated that
they interpreted the term ‘concrete and direct military advantage anticipated’ as
meaning that there is abona fide expectation that the attack would make a
relevant and proportional contribution to the objective of the military attack
involved. According to the Commentary on the Additional Protocols, the
expression ‘concrete and direct’ military advantage was used in order to indicate
that the advantage must be ‘substantial and relatively close, and that advantages
which are hardly perceptible and those which would only appear in the long term
should be disregarded”’.67

68. It should also be taken into account that the ICTY Appeals Chamber has emphasised that
the assessment of what constitutes an unlawful attack is a complex one that requires
several factors to be taken into consideration.®® The Appeals Chamber specifically

rejected the Trial Chamber’s standard for determining whether an attack was lawfully

% |CRC Commentary on International Humanitarian Law, ‘Examples’ of Rule 8.

®” ICRC Commentary on International Humanitarian Law, ‘Interpretation of Rule 14.

% Prosecutor v. Gotovina et al., Judgement, 1T-06-90-A, 16 November 2012 (hereinafter “Gotovina Appeals
Judgement”).
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69.

70.

carried out against a military target — “that all impact sites within 200 metres of a target
... deemed legitimate could have been justified as part of an attack offering military

advantage.”®

Instead, the Appeals Chamber found that such a determination requires a much deeper
and more detailed analysis of the facts and evidence. The Appeals Chamber noted that
the Trial Chamber’s standard failed to “explain the specific basis on which it arrived at a
200 metre margin of error as a reasonable interpretation of evidence on the record” and
provided “no indication that any evidence” supported this standard.” “The Appeals
Chamber found that “detailed evidence” of such factors as “muzzle velocity, wind speed,
air temperature and density” must be provided to ascertain the range of error compared to
the location of impact.”* In addition, the Appeals Chamber found that a rigid standard
based on the impact site cannot be applied uniformly especially considering that the
factors listed above “such as wind speed would affect range of error” and also that
“increased distance from a target would increase range of error” as well.”> The Appeals
Chamber found that “detailed evidence” must be provided fully to evaluate these “crucial

findings and calculations” before making a conclusion on the lawfulness of the attack.”

In addition, the Appeals Chamber found that evidence must be examined to determine
whether there was “any indication that targets of opportunity existed” and whether the
specific impact sites of the attack were “reasonably attributed to lawful attacks on
opportunistic targets.””’* The Appeals Chamber found that any evidence supporting a
conclusion that the alleged perpetrators “could identify tactical targets of opportunity,
such as police and military vehicles” must be addressed and “discount[ed]”.”® If there is

evidence supporting such a conclusion, the evaluation of the evidence must examine

% Gotovina Appeals Judgement, para. 57.

® Gotovina Appeals Judgement, para. 58.

™ Gotovina Appeals Judgement, paras. 53, 58, 59.
"2 Gotovina Appeals Judgement, para. 60.

® Gotovina Appeals Judgement, para. 61.

™ Gotovina Appeals Judgement, para. 63.

" Gotovina Appeals Judgement, paras. 62, 63.
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“how, in these circumstances, it could exclude the possibility that ... [the perpetrator’s]

... attacks were aimed at mobile targets of opportuni‘[y.”76

71. The Appeals Chamber thus rejected the notion of “Impact Analysis” being critical in

determining whether an attack was unlawful.

72. The Darusman Report, however, that was published without the advantage of the law as
more recently articulated at the ICTY, appears to consider only the impact of the shelling,
and does not identify, let alone consider in any detail, any of the various factors and
issues set out above when addressing the particular attacks under consideration, or the
final stages of the conflict as a whole. On the contrary, the Panel made sweeping and
unsubstantiated conclusions based on its finding of “credible allegations™ that “attacks on
the NFZs were broadly disproportionate to the military advantage anticipated from such

e

attacks. This completely pre-judges the issue without any authentic and careful

examination of all of the factors relevant to determining the lawfulness of military action.

Accountability mechanisms

73. The Report provides .a very thorough overview of the different accountability
mechanisms which could be adopted.”® This part of the Report appears to be the primary
purpose of the Report. However, as the Report itself recognises, the various potential
avenues of accountability must by definition be shaped by the nature and extent of the
alleged violations that were committed. It is here that the Report falls short in its
assessment of the alleged violations which should be the subject of any accountability

process.

"® Gotovina Appeals Judgement, para. 63.
" Darusman Report, para. 203.
"8 Darusman Report, paras. 261-399.
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74. This Review has thus focused on the Report’s analysis, or rather its lack of rigorous

75.

76.

analysis, of the underlying alleged violations by the parties to the conflict. The Report
claims that the Government of Sri Lanka has failed to pursue effective accountability
measures, but this is to put the ‘cart before the horse’ as any assessment of the
Government’s post-conflict inquiries and initiatives depends entirely on the what the

available evidence shows about the nature and extent of any transgressions.

It is thus imperative that the proper precursor to any evaluation of the Government’s
accountability measures is a good faith and impartial examination of the available
evidence of what actually occurred in the final stages of the war taking into account the
developing and often complex legal standards applicable to armed attacks in times of

armed conflict under international law.

There are at least four key issues that must be addressed on the available evidence,
properly sourced and verified, in order that any appropriate accountability measures can
be devised:

e The nature and extent of the LTTE’s use of the population in the Vanni as part of

their military campaign.in the final phases of the war;

e The specific circumstances of the particular alleged attacks in the Vanni, analysed
in light of the applicable legal requirements under international law including of
distinction, necessity and proportionality to cover and compare both the actions of
the Government and the LTTE (who the Report acknowledges were firing from
and within the NFZs);

e The manner in which persons were treated after the conflict in order to ensure that
hostilities were at an end and to guarantee the human rights of those on both sides

under national and international law; and,
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77.

78.

79.

80.

e The accurate numbers of deaths during the final period of the conflict (to the best
extent possible), and the degree to which these were properly to be counted as
civilian in all of the circumstances of the conflict. This figure must, of course,
include the numbers killed by the LTTE as a result of their actions during and
after the conflict.

The current work of the national authorities in Sri Lanka to investigate and prosecute any

perpetrators, including prosecutions that have taken place, should also not be overlooked,
based as they are on the available evidence.

Concluding remarks

A report of this kind, emanating from experts in-the area, could have carried significant
weight. The proper conclusion, on analyisis, may be that this Report chaired by Mr
Darusman missed a great opportunity and has failed to do what it should, and could, have
done in the interests of all the citizens of Sri Lanka.

This Review has highlighted the shortcomings of the Panel’s work when measured
against well-established legal standards for the assessment of evidence. The absence of
identified and verified primary sources of evidence and information, susceptible to
rigorous analysis, is a clear and substantial gap in, and weakness of, the Panel’s
workings. It dilutes / undermines / invalidates the Panel’s conclusions and

recommendations.

The Panel has, it is true, candidly indicated that further investigation would be required
but the Panel has hampered — or perhaps rendered impossible — such an investigation by
its Report’s own — but unexplained — failure to reveal any of its primary sources, to the

extent they exist in any useable form.
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81. The work of the Panel has in many ways fallen between two stools. On the first stool the
Panel accepted that it was not capable of conducting a full investigation. Despite that,
and on its second stool, the Panel went on to make certain inquiries and to gather some
evidence from sources (mostly unidentified) in order to make pronouncements of

responsibility, however subtly expressed.

82.In a long (241 page) document such inconsistency might go undetected. This is why
the Government's concern for a detailed analysis of the Panel's work was justified. It is
also justification for how the Panel's work may now be exposed as having fallen between

the two stools on which the Panel sought to stand.

83. Before starting its work the Panel should have sought a mandate to conduct a proper
investigation in accordance with international legal standards, making plain that without
such a mandate all it would be able to do was no more than to assemble allegations and
counter allegations from all sides but without-making any findings. It should have
explained that without such a mandate it would inevitably be recommending further
investigation in due course, investigation that would have to start from scratch, as is now
the position. Instead, the Panel sought to reach conclusions and to make
recommendations without showing any proper reservation about, or even understanding

of, its willingly-accepted andvery limited abilities.

84. Any future investigation — and any findings and recommendations by the UN or other
bodies — will only be given any weight if it / they address this fundamental weakness and
seek to contribute meaningfully to establishing an evidence-based, reliable record and

only thereafter. to identify appropriate accountability measures.”

85. Accepting — without more — the present findings of the Panel as reliable and as having
been established (even though the Panel has stated that they are not proved) would be to

subjugate cool reason and intelligence to what may be seen as an outcome popular for

™ See, for example, Human Rights Council adopts a resolution on reconciliation, accountability and human rights in
Sri Lanka, Office of the High Commissioner for Human Rights, 27 March 2014
(http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=14447&LangID=E).
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those with limited understanding of the complex realities of the sort of armed conflict that
was undertaken by the Government of Sri Lanka. The authors of this Review repeat that
they have formed no conclusions, one way or another, about any of the issues central to
the Darusman Report. Through this Review they note the incompleteness of the Report

that, unhappily, purports to be what it cannot be.

Sir Geoffrey Nice QC
Rodney Dixon QC

24 July 2014

London
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Review of “An Unfinished War: Torture and Sexual Violence
in Sri Lanka 2009-2014”

Introduction

1. This is a Review of the Report titled “An Unfinished War: Torture and Sexual Violence
in Sri Lanka 2009-2014” by Yasmin Sooka (“the Sooka Report”).!

2. The Report alleges in forceful terms that the Sri Lankan Government and its security
forces have committed appalling, widespread and systematic post-conflict crimes and
crimes against humanity including abduction, arbitrary detention, torture, rape and sexual
violence.”? The Report claims to have established a prima facie, evidence-based case
against the most senior officials in the Government and the security forces®, and states
that:

“[ajction must be taken to bring the perpetrators to justice using the International
Criminal Court and / or, an international tribunal as well as instigating national
prosecutions under universal jurisdiction. "

3. These are very serious allegations. The action proposed could have very serious
consequences for the Government of Sri Lanka and might easily have an effect on

processes of post-conflict reconciliation and adjustment presently being undertaken.

4. The Sooka Report was published by the Bar Human Rights Committee of England and
Wales and the International Truth and Justice Project, which is trademarked as ‘STOP’,

! Yasmin Sooka, “An Unfinished War: Torture and Sexual Violence in Sri Lanka 2009-2014”, The Bar Human
Rights Committee of England and Wales (BHRC) and The International Truth and Justice Project, March 2014
(hereinafter the “Sooka Report™).

% See for example, Sooka Report, p. 6.

® Sooka Report, p. 6.

* Sooka Report, p. 7.



5. In addition to publishing the Sooka Report on its website, STOP has published several
other reports concerning alleged crimes in Sri Lanka® including a report entitled 5 years
on: The White Flag Incident 2009 — 2014.”°

6. The same Yasmin Sooka was a member of the UN Secretary General’s Panel of Experts

whose report on was published in March 2011.”

7. This Review deals only with the Sooka Report, not with the UN report. It takes account,
where appropriate, of the general approach adopted in other reports. which will be

examined in more detail in due course.

8. The Review does not assess the specific allegations that are set out in the ‘evidence’ in
the Report. That would be a difficult, or impossible, task given that the underlying
evidence of the Report has not been made available inany assessable form. All witnesses

and all experts relied on in the Report remain anonymous on asserted security grounds.®

Standing of the Report given that it relies on anonymous witnesses and experts

9. There is a body of well-established case law from international courts dealing with such

reports.

10. The International Criminal Court (ICC) has held that:

“Heavy reliance upon anonymous hearsay, as is often the basis of information
contained in reports of nongovernmental organizations ("NGO reports") and
press articles, is problematic ... In such cases, the Chamber is unable to assess
the trustworthiness of the source, making it all but impossible to determine what
probative value to attribute to the information.”®

> See, http://www.stop-torture.com/4.

® 5 years on: The White Flag Incident 2009 — 2014 (http://white-flags.org/).

" Report of the Secretary-General’s Panel of Experts on Accountability in Sri Lanka, 31 March 2011 (hereinafter the
“Darusman Report™).

® Sooka Report, p. 8, 16, 17.

® Prosecutor v. Gbagbo, Decision adjourning the hearing on the confirmation of charges pursuant to article
61(7)(c)(i) of the Rome Statute, ICC-02/11-01/11-432, 3 June 2013, para. 29.
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11. The International Criminal Tribunal for the Former Yugoslavia (ICTY) found that reports
created by non-parties “are hearsay in nature” and lack the reliability of the primary

source material.*°

12. The International Court of Justice (ICJ) refused to consider such reports based on the fact
that they were second-hand accounts which were uncorroborated and potentially biased.
The ICJ held that:

“The Court has not relied on various other items offered as evidence on this point
by the DRC, finding them, uncorroborated, based on second-hand reports, or not
in fact saying what they are alleged to say by the DRC, or even in some cases
partisan. The Court has for such reasons set aside the ICG report of 17
November, the HRW Report of March 2001, passages from the Secretary-

General’s report on MONUC of 4 September 2000 (where reliance on second-
11

hand reports is acknowledged); articles in the IRIN-bulletin and Jeune Afrique ”.

13. The ICTY found in respect of NGOs that “these organisations’ careful methods can at
best assure the accuracy of the process for.recording the information contained in the
eventual report, not the reliability of the material contents for the purposes of use in

criminal proceedings.”

14. The ICC has highlighted that the indirect evidence contained in reports must be
approached with great caution.®® It has emphasised that there are “inherent difficulties in

ascertaining the truthfulness and authenticity of such information.

15. It is also a general principle that evidence from anonymous witnesses is of extremely

limited value and must be approached with the utmost caution. The ICC has highlighted

19 prosecutor v. Milutinovic, Decision on Evidence Tendered through Sandra Mitchell and Frederick Abrahams, 1T-
05-87-T, 1 September 2006, para. 16.

1 Case Concerning Armed Activities on the Territory of the Congo (DRC v. Uganda), Judgment of 19 December
2005, para. 159.

12 prosecutor v. Milutinovic, Decision on Evidence Tendered through Sandra Mitchell and Frederick Abrahams, 1T-
05-87-T, 1 September 2006, para. 21.

3 Prosecutor v. Bemba, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Jean-Pierre Bemba Gombo, ICC-01/05-01/08-424, 15 June 2009, para. 51.

Y Prosecutor v. Mbarushimana, Decision on the confirmation of charges, ICC-01/04-01/10-465-Red, 16 December
2011, para. 78.



that, “Proving allegations solely through anonymous hearsay puts the Defence in a
difficult position because it is not able to investigate and challenge the trustworthiness of

the source(s) of the information”.*®

Immediate conclusions

16. In consequence of these authorities - and as a matter of common sense - this Report can
be said at this stage to be of no use or value to the Government of Sri Lanka or to any

international body concerned to investigate the crimes said to have been committed.®

17. There is nothing - not one thing or person - to whom officials of the Government of Sri
Lanka could turn as a result of this Report to start a proper forensic investigation of any

of the crimes alleged. *’

18. There is nothing in the Report, as now available, that could justify the ICC or any other
criminal justice body starting an investigation— its investigators would have no identified

person or document to turn to in order to start a proper investigation.*®

> Prosecutor v. Gbagho, Decision adjourning the hearing on the confirmation of charges pursuant to article
61(7)(c)(i) of the Rome Statute, ICC-02/11-01/11-432, 3 June 2013, para. 29.

16 Organisations are free, subject to the laws of defamation, to publish whatever reports they choose. Reports that
make allegations of misconduct by governments and their forces should always be considered by the government
concerned and often should be taken seriously by that government. Where, as here, the report is connected to people
of repute - such as Archbishop Desmond Tutu - then any government would probably want to give serious thought
to the contents of such areport and to act on it if it could. Without detail attributed to identifiable, accessible
individuals or documents the Government of Sri Lanka can do little or nothing to investigate in detail what is
alleged.

" To react to this Report - beyond deconstructing it in the way achieved in a few paragraphs below - may be to give
it more credit than it is worth, at least at this stage. It might also run the risk of protesting too much about something
that can draw some protest, should stimulate investigation (to the extent any is possible on the basis of what is set
out in the Report) but should not elicit concern.

18 Of course the ICC might have more success approaching the Report’s authors for detail - otherwise withheld as
confidential / secret etc - that the Government of Sri Lanka could expect.
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Examination of the Report and its Methodology

19. The Sooka Report states that its findings are based on the following evidence:

e “40 sworn statements from witnesses - half men and half women - who testified to
their experiences of abduction, torture, rape and sexual violence by the Sri
Lankan security forces. The abductions and torture described all occurred within
the time frame of May 2009 to February 2014, i.e. post-war. More than half of the
abductions recorded in this report took place during 2013 and 2014. Almost all
the incidents in this report occurred from 2011 onwards.”

COMMENT

These statements, even in some redacted form, are not available with the Report.
Instead, the author has selected certain anonymous extracts (seemingly the most
striking passages) and quoted them in various places in the Report. The persons

who interviewed these witnesses are not identified.

e “The witness testimony is supported by detailed medical and psychiatric records
in 32 of the 40 cases, but given some have only very recently arrived in the UK
this was not always available.”?’

COMMENT
None of these records is appended or even cited to in any way. It is not clear who
prepared these reports and in what circumstances. It is not explained why these

persons must also remain anonymous.

e “The evidence of two internationally recognised experts on torture with
experience in examining hundreds of Sri Lankan asylum claimants.”*

COMMENT
These experts are not identified and their evidence is not made available - in any

form, redacted or otherwise - with the Report. A very short extract from the

¥ Sooka Report, p. 6.
% sooka Report, p. 7.
1 sooka Report, p. 7.



report of one of the experts is quoted in the Report. It does not appear that these
experts have interviewed any of the 40 witnesses, and it unclear on what basis the
experts have drawn, or are able to draw, any conclusions about their reliability.
The methodology and work of these experts is not explained in the Report. No
reason is given for why they must remain anonymous when they are

‘internationally recognised experts’.

e “In addition to the 40 statements, 57 medico-legal reports pertaining to different
cases were made available by immigration lawyers (40 male and 17 female
clients). All dealt with torture in the period 2006-12. Of these 28 also alleged they
were raped or subjected to sexual violence by the Sri Lankan security forces.”?

COMMENT

None of these reports is made available, nor is any of them even summarised.

It is on the basis of these statements that the Report concludes that crimes against
humanity have been committed and orchestrated from the highest levels of

Government.

Yet, the immigration Jawyers involved are not identified. It is not confirmed
whether any or many of these 57 other ‘cases’ were resolved in favour of the
clients concerned on the basis of allegations they made. It is not explained in the
Report what _comparison, if any, was undertaken between the 57 medico-legal
reports and the 40 statements taken by the investigators. This should have been
done as it is asserted that the 40 witnesses are a ‘sample’ of a much wider pattern
of abuse, something impossible to assert without, as a minimum, checking for and

recording consistency / inconsistency of the 40 statements with the 57 reports.

%2 Sooka Report, p. 7.



20. The Report’s account of its methodology includes:

o “All the witness interviews were conducted outside of Sri Lanka” because “[i]t
would not have been possible to conduct this project inside the island, given the
lack of effective witness protection measures there.

“Witness protection was paramount throughout this project. Investigators
ensured the anonymity of the witnesses and their current locations was
maintained, as well as those of family members living in Sri Lanka and elsewhere.
The names of witnesses and their family members, and any information that could
lead to their identification, has purposefully been concealed in an. attempt to
minimise risks of retribution, given that the accounts contain allegations of ill-
treatment and torture by members of the security forces.”**

COMMENT

According to the Report alleged crimes described by witnesses were not random
and isolated cases. This proposition supports the main argument of the Report
that the alleged crimes were part of a well-planned policy emanating from the
highest levels of authority.

However, it appears from the narrative of the Report that witnesses were, in fact,
well-known to the security forces, easily identified and had all been monitored by
the authorities. Despite that, and notwithstanding the gravity of the alleged
crimes, families of the witnesses in Sri Lanka were able to pay bribes to the
security forces for the witnesses’ release and for them to be allowed to leave Sri

Lanka.

With the most important witnesses of the allegedly gravest crimes being known to
the authorities but also being allowed to leave Sri Lanka for a mere bribe, it is
hardly surprising that the effectiveness of the witness protection claimed by the

witnesses is not discussed in the Report.

% Sooka Report, p. 16.
# Sooka Report, p. 16.



The Report does not address whether redacted statements could be made available
so that full witness statements (but for any identifying information) could be

examined.

o “The detailed statements were taken by nine independent lawyers from Western
and Asian countries. The majority of these lawyers have many years of experience
in criminal and international litigation, and some are familiar with the Sri
Lankan conflict and its aftermath. It took an average of two and a half days to
complete each witness statement. 25 the investigation team ‘‘cannot be named

. . 1526
for the protection of the witnesses.

COMMENT
The Report offers limited detail about the investigative team who conducted the

witness interviews.

It is most unusual for those who investigated crimes also to remain anonymous.

The Report does not explain the reasons for this measure other than that it is

required for the protection of the witnesses.

The Report does not.-say why the identities, backgrounds and professional
reputations of the investigators would in any way expose the witnesses to risk.
Any genuine reason - if one exists - for obscuring identities etc could assist a
reader of the Report in assessing its reliability.

e “Naturally, ‘it was critical that investigators did not take at face value and
uncritically the accounts that were given to them, and the credibility of the
accounts was carefully assessed and probed. The witnesses were asked open-
ended questions about their experience in order to enable a full account to be
taken, and to ensure that an account untainted by any preconceptions from an
individual investigator emerged - effectively to ensure that the witness gave their
account without detailed prompting and in their own words. The investigators
assessed the credibility and demeanour of each witness and sought to identify

% Sooka Report, p. 16.
% sooka Report, p. 8.



inconsistencies within their statements as well as any external inconsistencies
based on facts proven independently. 21

COMMENT
Without knowing the identities and backgrounds of the investigators no value of
any kind can be placed on this passage.

It is impossible to know whether guidelines were followed without seeing the

witness statements produced and all other relevant materials.

The Report does not say whether or how interviews were recorded. Tape

recordings, for example, are a sure way of verifying that questioning is conducted

properly.

Nothing is said of what documents the witnesses may have relied on, and whether
they had in fact given any statements previously. (It is noted in the Report that
witnesses were asked whether they had provided statements previously to other
organisations without then saying whether such statements had in fact been given,
or whether any pre-interview discussions about these events had previously taken

place in any form?).

e “Sworn statements were also provided by two independent international medical
experts who have assessed hundreds of torture claims from Sri Lankans, and
many more from other countries, and who have served as qualified experts for
courts, tribunals, immigration boards and commissions of inquiry panels.” *°

COMMENT
No reason of any kind is given for the identities of the two international experts
being withheld. Expert opinions add value to reports, or to evidence in courts,

because of their publicly known and verifiable records as experts. Without this

%" Sooka Report, p. 17.
% Sooka Report, p. 17.
# Sooka Report, p. 16.



information there is simply no way of knowing whether the expert is worth

anything or adds anything.

The medico-legal experts in the UK are similarly all unnamed. The Report
merely asserts that they followed internationally recognised methodologies and
that their examinations corroborate the primary accounts of the witnesses, with no

further details provided.

e “Witnesses were identified through networks of journalists, law" firms, social
workers, aid workers, human rights researchers and doctors. The witnesses are
unknown to each other. Some witnesses have refugee status; others had asylum
applications that were pending at the time of their statements. ”*

COMMENT

None of these persons is identified.

The ‘network’ system is not explained.

Without this information the true independence of witnesses and their freedom
from contamination by ‘journalists, law firms, social workers and the like’ is

impossible to assess.

The Report claims that witnesses “are unknown to each other”, without any
further explanation. It is critical to know the extent to which witnesses had had
contact with each other or others (like lawyers, social workers) who have been in

contact with other witnesses.

Given that the Report notes “the purpose” of the investigation was “to ascertain if
the individual case might form part of a pattern of abuse and whether it was
organised”, then this information is even more important. Similarities of account

can reflect, at one extreme, contamination of witnesses or, at the other, honesty of

%0 Sooka Report, p. 16.
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witnesses giving evidence of a repeated pattern of criminal conduct. Assessing
what the significance of similarities between witness accounts may be requires
having maximum material about the witnesses concerned. The Report does note
that “investigators looked for any evidence of collaboration among the witnesses”
without saying whether any was found.®* Without detail of how witnesses were
discovered, handled and interviewed, no assessment of any kind can be made of

whether witnesses were independent of each other or of other influences.

e  “Most of the torture and sexual abuse alleged by the witnesses took place as
recently as 2012, 2013 and 2014, with alleged involvement of, high-ranking
officers in the Army, members of the Criminal Investigation Department (CID),
Terrorist Investigation Division (TID) and other members of the police force. ” *?

COMMENT
This key assertion that specific branches and divisions of the Army, police and
security forces were involved is a central plank in the Report’s conclusion that the

alleged crimes were planned at the highest levels of Government.

There is no explanation of how the witnesses were able to say that the alleged

perpetrators were members of particular forces or divisions.

As noted above, the Report states that witnesses were released in exchange for
bribes paid by families. Until that moment, it seems, the locations of, and persons
allegedly involved in, detention, torture, and rape had remained concealed.
However, according to the Report, the captors were then prepared to expose their
identities, and possibly thereby the identities of their units, to the families of those

who had been abused and to release their captives.

Review of witness statements and other relevant materials is essential for an
understanding of these and other oddities in the summarised accounts of events

given in the Report.

%! Sooka Report, p. 17.
%2 Sooka Report, p. 16.
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e “Some witnesses whose previous asylum applications were unsuccessful reported
being abducted upon their return to Sri Lanka by the security forces, who knew of
their failed asylum applications. Once in detention, they were subsequently
repeatedly tortured and sexually assaulted until, in cases documented in the study,
bribes 0303uld be used to procure release and they managed to leave the country
again

COMMENT

Asylum seekers have an obvious interest in showing that they have been the
subject of severe abuse to guarantee the success of their applications to remain in
the UK.

The Report notes that “some” of the witnesses’ previous asylum applications had
been rejected (without specifying a number). It cites to one of these witnesses
who claims that her application was rejected because the UK Home Office acted
improperly in the conduct of her case. She went as far as to claim that the Home
Office interrogated her in a way which reminded her of being interrogated in Sri
Lanka.

This is a very serious allegation to level against the Home Office. The Report
does not state whether any complaint has been made, and whether the matter has
been followed up and determined. No further details are given in the Report
about the basis on which this application and the applications of other witnesses

have been rejected.

These matters are plainly relevant to the credibility of the accounts given by the
witnesses as asylum applications are most often rejected on the basis of

inconsistencies and untruths in the applicants’ statements.

e “Only a small number of this group had been involved in active combat, with the
vast majority having worked as medics or aid workers or low level operatives

% Sooka Report, p. 19.
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functioning as couriers and messengers and not being involved in active combat
at all. At least 10% had members of their families in the LTTE but were not
personally involved. In terms of those who joined the LTTE, many of them were
forcibly recruited at a very young age and most indicate that they tried to leave
the LTTE before the final phase of the conflict. It is clear that witnesses in this
sample posed a very low security risk.

COMMENT

The Report is silent on whether these matters were raised in the asylum
applications. No justification is given for the ‘low security risk’ conclusion,
beyond an assertion that although some of the witnesses had been involved in
active combat, most had only been assisting the LTTE without being engaged in

combat at all.

Active involvement in the LTTE is perhaps the single factor most likely to lead to
a witness lying about his / her experience. . The Report provides no material of
any kind to allow the reader of the Report to know whether one, many or all of the
witnesses were in fact active in the LTTE.

This central issue can only be properly examined by having access to all of the

available evidence and being able thoroughly to investigate the assertions made.

21. The above shortcomings of the Report are blindingly obvious. They constitute very
serious gaps in the Report, but they are gaps that have been left there by choice; they
could have been filled in many ways. They render the Report more or less valueless as a
tool for the Government of Sri Lanka to use in making inquiries that it would want to
make, or for an international court to use in investigating whether to start a proper

investigation into criminal wrongdoing by the Government.

% Sooka Report, p. 31.
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The right to publish — the duty to be responsible — the presumption of innocence

22. It is worth having in mind that the presumption of innocence is not just a rule that is
applied to individual defendants on trial for specific offences. The fundamental principle
of the presumption of innocence applies both within national jurisdictions and
internationally. It should serve to protect institutions and individuals from any statements
or conclusions made in public as to their guilt before the allegation has been tested in a

court of law.

23. Jurisprudence from the European Court of Human Rights and the European Commission
has found that a person’s right to the presumption of innocence is violated if opinions are
made in public which indicate that the person is guilty of crimes before such accusations

have been proven in court.

e In Krause v. Switzerland, the European. Commission stated that all individuals are
“against being treated by public officials as being guilty of an offence before this

is established according to law by a competent court.”®

e The European Court of Human Rights found that the presumption of innocence

will be violated if:

“a statement of a public official concerning a person charged with a criminal
offence reflects an opinion that he is guilty before he has been proved so
according to law. It suffices, even in the absence of any formal finding, that there
is some reasoning to suggest that the official regards the accused as guilty.”*

24. Conclusions made in public concerning the possible guilt of an individual for alleged
crimes must be made carefully and with the necessary discretion in order to avoid even a

misunderstanding about the guilt of the person implicated:

e In X. v. the Netherlands, the European Commission emphasised that:

% Krause v. Switzerland, Decision, application no. 7986/77, 3 October 1978, p. 75.
% Daktaras v. Lithuania, Judgment, Application no. 42095/98, 10 October 2000, para. 41.
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“in its view, public authorities, in particular those involved in criminal
investigations and proceedings, should be most careful when making statements
in public, if at all, about matters under investigation and on the persons
concerned thereby, in order to avoid as much as possible that these statements
could be misinterpreted by the public and possibly lead to the applicant's
innocence being called into question even before being tried. 37

e The European Court of Human Rights affirmed that information about
investigation must be released to the public “with all the discretion and

circumspection necessary if the presumption of innocence is to be respected.”*

25. As is obvious - see footnote 16 above - STOP can publish what it likes and in whatever
form subject to the law of defamation. Whether it is responsible to publish a report that
broadcasts grave allegations against a government that cannot then be investigated by the
government is another matter. It is hard to think that the authors - and even the endorsers
- of the Report were unaware of its limitations and its likely longer term effects. If the
Report is turned to by authorities outside Sri-Lanka then the authors could provide such
detail as they may have to advance the attack on Sri Lanka implicit within the Report. If
for whatever reason, no further action is taken by international authorities then the Sri
Lankan Government will be unable to respond in detail to what the Report contains. But

the Report will stand as a report of apparent authority. It will have made mud stick.

Concluding observations

26. The stated objective of the Report is to show that the Government of Sri Lanka and its
authorities have perpetrated very serious international crimes. It makes robust

conclusions on culpability:

“This legal analysis is based on the sworn testimony of forty recent survivors of

torture and sexual violence in Sri Lanka. It indicates that the Government of Sri

%7 X. v. the Netherlands, Decision, application no. 8361/78, 17 December 1981, p. 43.
% Case of Allenet de Ribemont v. France, Application no. 15175/89, Judgment, 10 February 1995, para. 38.
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Lanka is today operating a policy of systematic and widespread torture, rape and

sexual violence, well after the end of the civil war in 2009.”°

27. The Report aims and serves to brandish the Sri Lankan Government and all of its
authorities as being criminally responsible for heinous crimes, without recognising any of
the limitations of the Report. Indeed it goes so far, it might be thought, as to imply that
all ordinary citizens who could support such a Government and who are not part of the
targeted Tamil minority, are complicit in permitting these violations to continue in their

country.

28. Yet, as explained above this Report would be assigned virtually no weight in a court of
law as lacking probative value, despite the claim of being assembled in accordance with

unassailable legal rigour.

29. The Sri Lankan Government and public, and the wider international public, need to
assess the Report’s integrity and reliability but cannot do so. The Report stands - or falls
- on its own unexplained processes, unrevealed witness statements and the findings of

anonymous individuals. These expressed as neutrally as possible are grave limitations.

30. Yet the Report has not addressed these limitations and, it appears, none of its recipients
or endorsers has chosen to face up to them. The findings of the Report have instead been
advanced as being, and have been endorsed as being, conclusive - for example the

statement from Archbishop Tutu that is cited in the Report says:

“This indicates the Sri Lankan government has achieved its aim in destroying these
souls [referring to the witnesses who the Reports states have sought to kill themselves

after leaving Sri Lanka]”.

With respect to the Archbishop a report lacking any detail susceptible to further testing or

inquiry is unlikely to merit such a ringing, unqualified endorsement and it is perhaps

% Sooka Report, p. 110.
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31.

32.

33.

unfortunate that he was persuaded by what is rhetoric, not analysis, in the report to write
as he did.

Reports like the Sooka Report are, as a general rule, not given any weight before
international courts. The Report itself would be regarded as hearsay and secondary
evidence to which little weight, if any, could be attached for the purpose of proving its
contents.”’ It is, of course, a different matter if the underlying evidence is available to the

court to be scrutinised.

Another Report by STOP on the ‘White Flag Incident” makes similar far-reaching claims,
including that “An analysis of the available evidence [which is not identified or made
available] points to an organised government plan at the highest level not to accept the
surrender of the top civilian, administrative and political leadership of the LTTE - but

rather to execute them.”*

The review and measurement of the Sooka Report (and other reports) against proper legal
standards is vital. It is these legal standards of fairness and due process which underpin
the human rights norms on which the Report draws to condemn the Sri Lankan
Government. Our review of the Sooka Report shows that it does not meet those

standards.

Sir Geoffrey Nice QC
Rodney Dixon QC

6 June 2014

London

“% pProsecutor v. Bemba, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Jean-Pierre Bemba Gombo, ICC-01/05-01/08-424, 15 June 2009, para. 47.

*! See White Flag Report on STOP website. Contrast, to an extent, The Darusman Report, which concedes that its
“mandate precludes fact-finding or investigation
collected first-hand, particularly statements from witnesses. This Report notes that its examination included
“submissions received by the Panel during the course of its work in response to its notifications posted on the United
Nations website” but that “these could not be individually verified.”**

41 and that, therefore, much of the evidence relied upon was not
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LEGAL OPINION

Introduction

1. We have been asked to provide a legal opinion concerning the law applicable to military
operations in the final stages of the armed conflict between the Government of Sri Lanka
and the LTTE that ended on 19 May 2009 following intense combat in the VVanni area of
Northern Sri Lanka.

2. Our Opinion reflects known factual circumstances of the final months of the conflict and

does not address other hypothetical conduct by either side of the conflict.

3. Various reports produced to date have blamed the Government of Sri Lanka for its armed
forces unlawfully attacking civilians, particularly in so-called No-Fire Zones which were
set up by the Government to seek to protect civilians, in the final stages of the conflict.
However none of these reports has considered properly, or at all, the complex legal
standards applicable to military operations at the stage in a conflict that had been reached

in this conflict in early 2009

4. As a minimum, principles of distinction and legitimate targeting, military necessity and
proportionality have to be addressed before judgment about the rights and wrongs of a
military attack can be made. The law in this field is not at all settled in many respects
and may be regarded as generally undefined. It requires very careful consideration to be
given to the circumstances of any conflict before judgments about legality or illegality of
military actions in the conflict are made publicly. The relevant law, it can be argued,
should not be discussed in a casual way — in the press, on television, in international

organisations etc — if its possible application to parties in armed conflict is going to lead

! See for example, Report of the Secretary General’s Panel of Experts on Accountability in Sri Lanka, 31 March
2011 (hereinafter “Darusman Report™); and, Yasmin Sooka, “An Unfinished War: Torture and Sexual Violence in
Sri Lanka 2009-2014”, The Bar Human Rights Committee of England and Wales (BHRC) and The International
Truth and Justice Project, March 2014 (hereinafter the “Sooka Report™).
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to lasting condemnation of one side and exoneration of the other. Such discussion may
reflect instinctive reactions to the horrifying consequences of battle quite without
recognition of the inevitability of grave loss of civilian life being caused where a losing
party takes desperate measures to avoid defeat and surrender at a time when defeat and

surrender is unavoidable.

. As far as is known, no report to date has sought to provide a thorough analysis of the
application of the law, as presently defined and understood, to the specific factual
circumstances of the latter stages of the Sri Lanka - LTTE conflict. Nor has any report —
so far as is known — proposed alternatives to the military approach taken by the
Government of Sri Lanka and backed up such proposed alternatives by expert military

opinion.

. This Opinion seeks to be a milestone in the process of rigorously defining the law and
takes a first step — no more — in applying the law to the known facts, particularly those
facts that are widely accepted as having been accurately reported. Our opinion would, of
course, be subject to adjustment -if further investigation reveals other significant

occurrences that should be taken into account.

If the approach taken -in. this Opinion is followed, well-reasoned and dispassionate
findings can be reached in the best interests of all concerned, particularly the victims and
citizens of Sri Lanka. Only in this way can we at least approach the truth — elusive

though that may always be — of the closing phase of this long and bloody conflict.

. The Opinion sets out the applicable legal framework within which to assess the conduct
of the parties in the final months of the conflict. Our conclusion is that, subject to the full
factual circumstances being established, the applicable legal standards did allow Sri
Lanka Government forces to attack the LTTE and its military locations wherever those
were established including within No-Fire Zones. But that is not the end of the problem,
indeed it is barely the beginning. Any attack, aimed as it was at defeating and finally

destroying the LTTE, would only have been lawful if civilian casualties were not



10.

11.

excessive and disproportionate in the circumstances. To meet this test the Government
forces would need to have assessed - as accurately as possible - the number of civilians at
risk, a task made extraordinarily difficult where the LTTE were deliberately and
unlawfully protected by civilian ‘human shields’ in embedded positions, particularly in
the No-Fires Zones which were not recognised by the LTTE. In the cascade of
difficulties facing the Government in its attempt to end a civil war, assessments had to be
made from a distance about whether the human shields were (i) voluntarily involving
themselves in the hostilities and thus to be treated as legitimate targets under
International Humanitarian Law (IHL), or (ii) were ‘hostages’ who had been forced to act

as shields and / or perform military tasks.

Merely to identify the problem is to articulate its scale. But it was not a problem that the
legitimate government of the country could overlook / postpone indefinitely / ask others
to solve for it. The Sri Lankan Government had a responsibility to recover its proper

lawful authority but it had to comply with relevant international law.

There is no hard and fast rule on the precise limits of acceptable civilian casualties under
IHL, and each situation must be assessed on its merits. As explained below, the peculiar
circumstances of the final months of the conflict — which are largely not contested — were
ones in which the Government’s forces should, in accordance with the rules of IHL, be
afforded a margin of latitude commensurate with the military exigencies that they
encountered and taking into account the widespread unlawful use of civilians by the
LTTE.

The problem the Government faced was not one that, at the time, could be solved ‘on
paper’ by lawyers any more than it could now be established by lawyers alone - in this
Opinion or elsewhere - that what was done was lawful or unlawful. As revealed in the
analysis of law and practice that follows, this is an area of law heavily dependent for its
impact on the lawfulness of what a government does through its military on what senior
service officers judged at the time to be lawful. And those officers will often have made

judgments in the heat of battle with necessarily incomplete information and intelligence.



12.

13.

Post facto assessment of legality in these circumstances requires best analysis by
independent top-level military personnel of the justifications made by Sri Lanka’s high
command and sometimes by its field commanders. In any judicial examination of the
lawfulness of what was done by the Government forces, it should be borne in mind that
anyone prosecuting a case against the Government for attacks against the LTTE would
call (a) military expert(s) to assist the court. And the Government would be in a position
to call experts in its defence. The public discussion — that in some quarters has been
condemning of the Government — has failed to reflect this proper practice by seeking
independent military analysis of what was done. Instead it has generated an emotional
response by presenting emotionally charged visual imagery and a simple explanation of
the law (at best), all coupled to statistical information that is usually or always highly

controversial.

Outline of key factual circumstances

The overall factual circumstances of the final months of the conflict are distinctive and
possibly unique. No other known conflict has mirrored the characteristics of this decisive
stage of the conflict in Sri Lanka when the LTTE was on the verge of being conquered
after over 30 years of war but sought, in a compacted period of time and territory, to take

every possible step to avoid being completely overwhelmed.

It is not disputed that the LTTE in the final stages of the conflict exerted considerable
control over large sections of the civilian population, many of whom were its supporters
in the broadest sense, in the Vanni in order to seek to protect the LTTE and advance its
military cause.. The LTTE ‘deployed’ the civilian population in various ways to support
its military objectives including by using them as ‘human shields’ and compelling them
to serve as part of its armed forces and to perform military tasks. Much of this activity
occurred in the Government’s designated No-Fire Zones where the civilian population
had gathered to seek protection, but which were not recognised by the LTTE. It is
reported that the LTTE deliberately moved its forces and materials into these areas to

embed itself in the civilian population. To the extent that it is shown that these zones



were a small part of the overall territory that was controlled by the LTTE at any given
time, it would further demonstrate that the LTTE was intent on shielding its forces in
civilian areas as opposed to fighting in areas less populated by civilians. This strategy
was employed by the LTTE in an attempt at any cost to prevent the Government from
obtaining an outright military victory in the final months of the conflict as the LTTE

faced a comprehensive defeat.

14. The Report of the Secretary-General’s Panel of Experts on Accountability in Sri Lanka?
found that there were “credible allegations” that in the time period between September
2008 and 19 May 2009 around 300,000 to 330,000 were held as hostage in the VVanni area
by the LTTE and used as human shields at times to seek to avoid being vanquished.® The
Report states, inter alia, that:

“Despite grave danger in the conflict zone, the LTTE refused civilians permission
to leave, using them as hostages, at times-even using their presence as a strategic
human buffer between themselves andthe advancing Sri Lanka Army. It
implemented a policy of forced recruitment throughout the war, but in the final
stages greatly intensified its recruitment of people of all ages, including children
as young as fourteen. The LTTE forced civilians to dig trenches and other
emplacements for its own defences, thereby contributing to blurring the
distinction between combatants and civilians and exposing civilians to additional
harm. All of this was done in a quest to pursue a war that was clearly lost; many
civilians were sacrificed on the altar of the LTTE cause and its efforts to preserve
its senior leadership. From February 2009 onwards, the LTTE started point-
blank shooting of civilians who attempted to escape the conflict zone, significantly
adding to the death toll in the final stages of the war.”

15. This specific pattern of conduct by the LTTE in the final months was allegedly used to
attempt to draw international attention and intervention, as well as to try, at least, to
arrange a cease-fire to prevent the LTTE’s demise and to allow it to re-group. It is
confirmed in various reports that commented in particular on the use of human shields by
LTTE forces:

2 Report of the Secretary General’s Panel of Experts on Accountability in Sri Lanka, 31 March 2011.
® Darusman Report, p. ii.
* Darusman Report, p. iii.



e In 2011, Amnesty International published a report that concluded that, based on
information independently gathered such as eyewitness testimony and information
from aid workers, “the LTTE used civilians as human shields and conscripted

child soldiers.”

e The ICRC Head of Operations for South Asia, Jacques de Maio, informed US
officials that the LTTE were trying to keep civilians in the middle of a permanent
state of violence. A US cable of de Maio’s information states that the LTTE “saw
the civilian population as a ‘protective asset’ and kept its fighters embedded

amongst them.”®

e On 26 March 2009, the UN Under Secretary-General for Humanitarian Affairs
and Emergency Relief Coordinator, John Holmes, informed the UN Security
Council that “the LTTE continue to reject the Government’s call to lay down their
arms and let the civilian population leave, and have significantly stepped-up
forced recruitment and forced labour of civilians ... at least two UN staff, three
dependents and eleven NGO staff have been subject to forced recruitment by the

LTTE in recent weeks.”’

e Further reports stated that the LTTE used the protection and resources provided
by the UN and various NGOs for military purposes: for example, boats given by
‘Save the Children’, tents from the UNHCR, and a hospital built with INGO
support were found to have been be used by the LTTE forces to bolster their

military campaign.®

® When Will They Get Justice? Failures of Sri Lanka’s Lessons Learnt and Reconciliation Commission, Amnesty
International, 2011 (http://www.refworld.org/docid/4e69a9969.html).

® Subject: Sri Lanka: Declared Safe Zone Inoperative; ICRC Contemplates Full Withdrawal, US Embassy cable, 27
January 2009 (http://dazzlepod.com/cable/09COLOMBQ95/).

" UN Security Council briefing of Under Secretary-General for Humanitarian Affairs and Emergency Relief
Coordinator, John Holmes, 26 March 2009. See, Grasping at straws leaving the tail: diaspora activist on Holmes'
brief, TamilNet, 27 March 2009 (http://www.tamilnet.com/art.ntml?catid=79&artid=28851).

8 Sri Lanka probes aid groups for suspected rebel links, oneindia, 11 January 2007
(http://news.oneindia.in/2007/01/11/sri-lanka-probes-aid-groups-for-suspected-rebel-links-1168532119.html).
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The testimony of eyewitnesses like Dr. Shanmugarajah before the Commission of
Inquiry on Lessons Learnt and Reconciliation in November 2010 may also be
relevant. Dr. Shanmugarajah’s testimony described the time period from January
to May 2009. He stated that his work at Kilinochchi and Mullaitivu hospitals, that
was affected by the nearby fighting, included the treatment of both civilians and
LTTE combatants who sustained injuries from shelling attacks nearby the
hospital. He also stated that civilians would come to the hospital after being shot

by LTTE forces for trying to move to safer areas.’

16. It has also been recorded, and it does not appear to be disputed, that LTTE combatants

fired artillery from civilian areas and from civilian installations in‘the No-Fire Zones in

order to seek to shield themselves from attack by Government forces:

The Darusman Report found that the LTTE “fired artillery in proximity to large
groups of internally displaced persons (IDPs) and fired from, or stored military

equipment near, IDPs or civilian installations such as hospitals.”*

On 26 March 2009, the UN Under Secretary-General for Humanitarian Affairs
and Emergency Relief Coordinator, John Holmes, briefed the UN Security
Council on the humanitarian situation in Sri Lanka stating that: “The Government
have promised on several occasions to refrain from using heavy weapons and to
uphold a ‘zero civilian casualty’ policy. However, there are continuing reports of
shelling from both sides, including inside the ‘no-fire zone’, where the LTTE

seems to have set up firing positions.”**

On 27 January 2009, US Ambassador Robert Blake stated that “The LTTE must

immediately desist from firing heavy weapons from areas within or near civilian

% Commission of Inquiry on Lessons Learnt and Reconciliation, Testimony of Mr. Dr. V. Shanmugarajah, 19

November 2010.

1% Darusman Report, p. iii.

1 UN Security Council briefing of Under Secretary-General for Humanitarian Affairs and Emergency Relief
Coordinator, John Holmes, 26 March 2009. See, Grasping at straws leaving the tail: diaspora activist on Holmes'
brief, TamilNet, 27 March 2009 (http://www.tamilnet.com/art.html?catid=79&artid=28851).
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concentrations.”** On the same day, Ambassador Blake sent an Action Request
to the Norwegian Ambassador, Torre Hattrem, noting that “The U.S. has publicly
urged the LTTE to allow IDPs freedom of movement and to not fire from positions

) . 13
in or near IDP concentrations”.

e In January 2009, the Bishop of Jaffna Rt. Rev. Dr. Thomas Savundaranayagam
wrote a public letter to President Mahinda Rajapaksa stating: “We are urgently
requesting the Tamil Tigers not to station themselves among the people in the
safety zone and fire their artillery — shells and rockets at the army. This will only
increase more and more the death of civilians thus endangering the safety of the

514

people.

e A US cable relaying information obtained from the ICRC Head of Operations for
South Asia, Jacques de Maio stated that “De Maio said that the LTTE
commanders’ objective was to keep the distinction between civilian and military
assets blurred. They would often respond positively when the ICRC complained to
the LTTE about stationing weapons at a hospital, for example. The LTTE would
move the assets away, but as they were constantly shifting these assets, they might

just show up in another.unacceptable place shortly thereafter.”*®

e |t is also reported that the LTTE continued to pursue its policy of using suicide
bombers to target the civilian population during the conflict and even after it had

ended.®

12 Ambassador Publicly Urges Protection of ICPs
(https://www.wikileaks.org/plusd/cables/0O9COLOMBOQO95_a.html).

3 Ambassador Publicly Urges Protection of ICPs
(https:/iwww.wikileaks.org/plusd/cables/09COLOMBOQO95_a.html).

¥ Don’t station artillery among civilians — Jaffna Bishop to LTTE, News Line, 26 January 2009
(http://www.priu.gov.lk/news_update/Current_Affairs/ca200901/20090126_dont_station_artillery_among_civilians
_jaffna_bishop.htm).

1> Subject: Sri Lanka: Declared Safe Zone Inoperative; ICRC Contemplates Full Withdrawal, US Embassy cable, 27
January 2009 (http://dazzlepod.com/cable/09COLOMBO95/).

18 Darusman Report, para. 117.



17. It has been emphasised that the lack of uniforms worn by LTTE forces often made it very
difficult to be able to draw clear distinctions between civilians and armed forces. It was
noted in the Darusman Report that the LTTE’s “positioning of mortars and other artillery
among IDPs” and the fact that “LTTE cadre were not always in uniform” led to
“retaliatory fire by the Government, often resulting in civilian casualties.”™  The
Darusman Report further found that forcefully using civilians to dig trenches and other
military facilities contributed “to blurring the distinction between combatants and
civilians and exposing civilians to additional harm.”*® As set out below, this is a matter
of particular importance when considering the application of the law on distinction and
proportionality, particularly in circumstances when human shields are being employed

either voluntarily or under compulsion.

18. An obviously vital issue - which is disputed - is the number of civilians who were killed
in the final months of the conflict, and in particular (leaving aside who was responsible
for these deaths) what proportion of these persons could be regarded as directly
participating in hostilities which would have allowed them to be legitimately targeted
under IHL.

19. The Darusman Report claims that the figure for civilian deaths is “a range of up to
40,000™° but concedes that further investigation is required.?’ Although the Darusman
Report asserts that there are a “number of credible sources” for this figure, none is
identified and the Report fails to give any description or breakdown of the circumstances
of each of these deaths, the basis for their alleged ‘civilian status’, or who may be
responsible. Other sources estimate the figure to be much lower including a US State
Department Report which stated that between January and April 2009 a figure of 6,710

casualties represented deaths of both LTTE cadres and civilians.?* It also has to be taken

" Darusman Report, para. 97.

'8 Darusman Report, p. iii.

¥ Darusman Report, para. 137.

0 Darusman Report, para. 137.

21 US Dept of State Report, Report to Congress on Incidents during the Recent Conflict in Sri Lanka, 2009, p. 15
(http://www.state.gov/documents/organization/131025.pdf).
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into account that there is evidence that the LTTE sought to exaggerate the number of

civilian casualties.??

20. The true number of people killed in the conflict is of critical significance to the
application of the laws of war, especially in respect of whether any civilian loss of life (as
opposed to deaths of persons who were killed while participating in hostilities) was
proportionate to the military advantage of any particular attack or series of attacks
(assuming that such persons were killed in these attacks and not by other means).

Applicable legal standards under International Law

21. The relevant legal rules — which constitute the prevailing law - are dealt with in two parts:
(i) an outline of the core principles of distinction, military necessity and proportionality,
and the complexities of their application, and (ii) an explanation of whether the use of
civilians in the hostilities and particularly as human shields (as part of a deliberate and
widespread policy) prevents military objectives from being attacked lawfully, and if not,
under what circumstances are attacks permissible — a critical question which lies at the

heart of the inquiry into the final period of the Sri Lankan conflict.

i. Protection of civilians and the principle of proportionality

22. A central tenet of IHL is that the parties to a conflict may not directly target and attack
civilians and the civilian population. Article 51(1) and (2), and Article 57(1) of
Additional Protocol 1 prohibit attacks on civilians.”® Article 52(1) provides the same

22 Darusman Report, para. 130, 134. See also, Commission of Inquiry on Lessons Learnt and Reconciliation,
Testimony of Mr. Dr. V. Shanmugarajah, 19 November 2010.

% Geneva Conventions, Protocol I, Article 51(1) and (2) provide that:

(1) The civilian population and individual civilians shall enjoy general protection against dangers arising from
military operations. To give effect to this protection, the following rules, which are additional to other applicable
rules of international law, shall be observed in circumstances.

(2) The civilian population as such, as well as individual civilians, shall not be the object of attack. Acts or threats
of violence the primary purpose of which is to spread terror among the civilian population are prohibited.
Geneva Conventions, Protocol |, Article 57(1) provides that:

(1)In the conduct of military operations, constant care shall be taken to spare the civilian population, civilians and
civilian objects.
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protection for civilian objects; stating that: “Civilian objects shall not be the object of

attack or of reprisals.”24

23. Military objects (whether individuals, equipment, locations etc), on the other hand, may
be attacked. Article 52(2) of Additional Protocol I provides that “Attacks shall be limited
strictly to military objectives. In so far as objects are concerned, military objectives are
limited to those objects which by their nature, location, purpose or use make an effective
contribution to military action and whose total or partial destruction, capture or
neutralization, in the circumstances ruling at the time, offers a definite military

advantage.”®

24. As part of the obligation to protect civilian populations, Article 51 of Additional Protocol
| prohibits parties from carrying out indiscriminate attacks which do not specifically
strike a military object or employ a method or means of combat which can be specifically
directed at a military object only. In particular, any attack which strikes both military and
civilian objects without distinction constitutes an indiscriminate attack and is
prohibited.?® Therefore, a party is obligated to “[d]o everything feasible to verify that the
objectives to be attacked are neither civilians nor civilian objects and are not subject to

special protection but are military objectives.”?’

2 Geneva Conventions, Protocol I, Article 52(1).

% Geneva Conventions, Protocol I, Article 52(2).

% Geneva Conventions, Protocol I, Articles 51(4)-(6) provide that:

(4) Indiscriminate attacks are prohibited. Indiscriminate attacks are: (a) Those which are not directed at a specific
military objective; (b) Those which employ a method or means of combat which cannot be directed at a specific
military objective; or (c) Those:which employ a method or means of combat the effects of which cannot be limited as
required by this Protocol; and-consequently, in each such case, are of a nature to strike military objectives and
civilians or civilian objects without distinction.

(5) Among others, the following types of attacks are to be considered as indiscriminate: (a) An attack by
bombardment by any methods or means which treats as a single military objective a number of clearly separated
and distinct military objectives located in a city, town, village or other area containing a similar concentration of
civilians or civilian objects; and (b) An attack which may be expected to cause incidental loss of civilian life, injury
to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated.

(6) Attacks against the civilian population or civilians by way of reprisals are prohibited.

“"'See, Geneval Conventions, Protocol I, Article 57(2)(a)(i). Article 57(2)(a)(i) provides that: (2) With respect to
attacks, the following precautions shall be taken: (a) Those who plan or decide upon an attack shall: (i) Do
everything feasible to verify that the objectives to be attacked are neither civilians nor civilian objects and are not
subject to special protection but are military objectives within the meaning of paragraph 2 of Article 52 and that it
is not prohibited by the provisions of this Protocol to attack them.
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25. These core provisions on distinction must be implemented alongside two equally key
principles of ‘military necessity” and ‘proportionality’. The concept of military necessity
requires a balance to be struck between protecting civilians and the necessities of military

28 \where “military forces in

operations. It is described as a “symbiotic relationship
planning military actions are permitted to take into account the practical requirements of
a military situation at any given moment and the imperatives of winning ... winning the
war or battle is a legitimate consideration, though it must be put alongside other

considerations of IHL. 29

26. In its commentary on the Geneva Conventions, the ICRC notes that: “The entire law of
armed conflict is, of course, the result of an equitable balance between the necessities of
war and humanitarian requirements. There is no implicit clause in the Conventions
which would give priority to military requirements. The principles of the Conventions are

precisely aimed at determining where the limits lie; the principle of proportionality
1,30

contributes to this.

27. The rule of proportionality is set out in Article 57 of Additional Protocol 13! It is
accepted that the loss of civilian life may be incidental and unavoidable during attacks on
military objects, but a party to the conflict is obligated to refrain from launching an attack
which would result in the “incidental loss of civilian life, injury to civilians, damage to

civilian objects, or a combination thereof, which would be excessive in relation to the

concrete and direct military advantage anticipated.”®® An attack anticipated to cause

collateral damage which is excessive in relation to the military advantage must be

% Michael Schmitt, Military Necessity and Humanity in International Humanitarian Law: Preserving the Delicate
Balance, Virginia Journal of International Law, Vol 50:4, p. 795.

 Francoise Hampson, Military Necessity (http://www.crimesofwar.org/a-z-guide/military-necessity/).

% |CRC, Commentary on Geneva Conventions, Protocol I, Article 57(1)(a)(iii), para. 2206.

1 |ICRC, Commentary on Geneva Conventions, Protocol I, Article 57(1)(a)(iii), para. 2204.

% Geneva Conventions, Protocol |, Article 57(2)(a)(iii) (emphasis added). Article 57(2)(a)(iii) provides that: (2)
With respect to attacks, the following precautions shall be taken: (a) Those who plan or decide upon an attack shall:
(iii) Refrain from deciding to launch any attack which may be expected to cause incidental loss of civilian life, injury
to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated.
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cancelled or suspended®, and if carried out could be categorised as a prohibited

‘indiscriminate attack’.>*

28. Most significantly for present purposes, there is no clear rule on what constitutes
‘excessive’ collateral damage or what is considered appropriate ‘military advantage’. In
other words, there is no set formula or ratio (of civilian losses to the intended military
advantage) to determine the proportionality of any given attack. The UK Manual on the
Law of Armed Conflict notes that “[t]he law is not clear as to the degree of risk that the

»%  The ICRC accepts that it is a “subjective evaluation, the

attacker must accept.
interpretation must above all be a question of common sense and good faith for military
commanders. In every attack they must carefully weigh up the humanitarian and military

interests at stake.”>®

29. Evaluation of the proportionality of an attack, and whether the resulting collateral
damage could be ‘excessive’ should thus be based on a thorough assessment of the
prevailing facts:

e The ICTY has held that “[i]n determining whether an attack was proportionate it
is necessary to examine whether a reasonably well-informed person in the
circumstances of the actual perpetrator, making reasonable use of the information
available to him or her, could have expected excessive civilian casualties to result

from the attack.”®’

% Geneva Conventions, Protocol I, Article 57(2)(b) provides that: (2) With respect to attacks, the following
precautions shall be taken: ... (b) An attack shall be cancelled or suspended if it becomes apparent that the objective
is not a military one or is subject to special protection or that the attack may be expected to cause incidental loss of
civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in
relation to the concrete and direct military advantage anticipated.

% Geneva Conventions, Protocol I, Article 51(5)(b) provides that: (5) Among others, the following types of attacks
are to be considered as indiscriminate: (b) An attack which may be expected to cause incidental loss of civilian life,
injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated. See also, ICJ, Legality of the Treat or Use of Nuclear Weapons,
Advisory Opinion of 8 July 1996, Dissenting Opinion of Judge R. Higgins. Noting the provisions of the Geneva
Conventions, the Judge Higgins stated that “even a legitimate target may not be attacked if the collateral civilian
casualties would be disproportionate to the specific military gain from the attack.”

% Manual on the Law of Armed Conflict, UK MOD (2005), para. 2.7.1.

% |CRC, Commentary on Geneva Conventions, Protocol |, Article 57(1)(a)(iii), paras. 2207-2208.

¥ ICTY, Prosecutor v. Galic, Judgement and Opinion, IT-98-29-T, 5 December 2003, para. 58.
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e In 2009 the US State Department issued a ‘Report to Congress on Incidents
During the Recent Conflict in Sri Lanka’ which stated that: “The principle of
proportionality requires that parties to a conflict refrain from attacks on military
objectives that would clearly result in collateral civilian casualties
disproportionate to the expected military advantage. Accordingly, some level of
collateral damage to civilians — however regrettable — may be incurred lawfully if
consistent with proportionality considerations. All parties to a conflict must take
all practicable precautions, taking into account both military and humanitarian
considerations, in the conduct of military operations to minimise incidental death,

injury, and damage to civilians and civilian objects.”38

e The lIsraeli Ministry of Foreign Affairs has stated that “the core question, in
assessing a commander’s decision to attack, will be (a) whether he or she made
the determination on the basis of the best information available, given the
circumstances, and (b) whether a reasonable commander could have reached a

similar conclusion.”®

30. A fundamental part of the equation is that the ‘military advantage’ of an attack must be
weighed in the calculation against the civilian loss of life to determine whether the loss
incurred was excessive and thus unlawful. The military advantage anticipated from a
particular attack should be assessed from the standpoint of the overall objective of the
military operation. The ICRC has observed that the military advantage “can only consist
in ground gained and in annihilating or weakening the enemy armed forces.”*® Military

advantage may legitimately include protecting the security of the commander’s own

% Report to Congress on Incidents During the Recent Conflict in Sri Lanka, US Statement Department, 2009
(http://www.state.gov/documents/organization/131025.pdf).

% The Operation in Gaza, Factual and Legal Aspects, Report, Israeli Ministry of Foreign Affairs, July 2009, para.
125 (http://www.mfa.gov.il).

“ ICRC, Commentary on Geneva Conventions, Protocol |, Article 57(1)(a)(iii), para. 2218.
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forces.*! In the ICJ’s Advisory Opinion on the use of nuclear weapons the Court did not

rule out the use even of nuclear weapons in seeking a military advantage, stating:

“the Court is led to observe that it cannot reach a definitive conclusion as to the
legality or illegality of the use of nuclear weapons by a State in an extreme

circumstance of self-defence, in which its very survival would be at stake.”*?

31. Given that the conflict in Sri Lanka was an internal armed conflict, and not an
international conflict, it should be noted that Additional Protocol Il, which applies to
internal armed conflicts, also prohibits the civilian population from being the subject of

attack. Article 13 of Protocol Il sets out similar protections as those provided in Protocol
|.43

32. Although the provisions of Additional Protocol Il do not expressly include the principles
of proportionality as set out in Additional Protocol I, they should be taken into account
when considering the present conflict. . It has been held that these rules apply in all
conflicts irrespective of the nature of the conflict.** In any event, in order to assess the
lawfulness of the military operations in the present case, it is appropriate to draw on these

principles and rules of IHL.

ii. Use of civilians in the military campaign and as human shields

33. The use of human shields by parties to a conflict is specifically prohibited under IHL.
Article 51(7) of Additional Protocol | provides that: “The presence or movements of the

* See for example, Joint Doctrine Publication 3-64, Joint Force Protection, para. 102
(https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/33706/100428JDP364Finalweb.pdf).
“21CJ, Legality of the Treat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996, para. 97.

% Geneva Conventions, Protocol 11, Article 13 provides: (1) The civilian population and individual civilians shall
enjoy general protection against the dangers arising from military operations. To give effect to this protection, the
following rules shall be observed in all circumstances. (2)The civilian population as such, as well as individual
civilians, shall not be the object of attack. Acts or threats of violence the primary purpose of which is to spread
terror among the civilian population are prohibited. (3) Civilians shall enjoy the protection afforded by this Part,
unless and for such time as they take a direct part in hostilities.

“ICTY, Prosecutor v. Tadic, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, 2 October
1995, paras. 68, 69, 74, 75, 117.
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34.

35.

civilian population or individual civilians shall not be used to render certain points or
areas immune from military operations, in particular in attempts to shield military
objectives from attacks or to shield, favour or impede military operations. The Parties to
the conflict shall not direct the movement of the civilian population or individual civilians
in order to attempt to shield military objectives from attacks or to shield military

operations.”*

The use of civilian objects as shields is similarly prohibited in Article 12(4) of Additional
Protocol I which provides that: “Under no circumstances shall medical units be used in
an attempt to shield military objectives from attack.”*® The ICRC_commentary on the
Geneva Conventions notes that this prohibition applies in both-international and non-

international armed conflicts.*’

A distinction must immediately be drawn between those civilians who voluntarily act as
shields, as opposed to those who are forced to participate in this unlawful activity. The
former category can be regarded as persons who take part in the hostilities and who thus
lose their status and protections as civilians while participating in the hostilities. They
may be legitimately targeted while taking part in hostilities and are not to be “taken into
account when assessing collateral damage.”*® Avrticle 51(3) of Additional Protocol I and
Article 13(3) of Additional Protocol Il both provide that civilians enjoy protection
“unless and for such time as they take a direct part in hostilities.” The ICRC
commentary notes that once the civilian ceases to take part in the hostilities, the civilian

regains his right to protection.*® However, although a person is not allowed to be both a

** The same prohibition, although not expressly provided for in Additional Protocol 11, would apply during internal
armed conflicts.

“® Geneva Conventions, Protocol I, Article 12(4).

*" ICRC Commentary, Chapter 32. Fundamental Guarantees, Rule 97. Human Shields.

8 Joint Targeting, Joint Chiefs of Staff, Joint Publications 3-60, 3 January 2013, A-2
(file:///C:/Users/Haydee/Downloads/Joint_Chiefs_of Staff-Joint_Targeting 31 January 2013.pdf)

* |ICRC Commentary, Geneva Conventions Protocol I, Article 51(3), para. 1944, stating: “It is only during

such participation that a civilian loses his immunity and becomes a legitimate target. Once he ceases to participate,
the civilian regains his right to the protection under this Section, i.e., against the effects of hostilities, and he may no
longer be attacked.”
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combatant and civilian at the same time, he cannot “constantly shift from one status to the

other”.%

36. Involuntary or forced human shields, on the other hand, retain their civilian status and
protections under IHL at all times. In a situation where civilian or civilian objects are
involuntarily used as shields, Article 51(8) of Additional Protocol | states that the
violation of the prohibition against shielding “shall not release the Parties to the conflict
from their legal obligations with respect to the civilian population and civilians, including
the obligation to take the preliminary measures provided for in_ Article 57 [cited
above]”.”* The ICRC’s commentary on Article 51(8) does not forbid attacks on military
objectives in the event that they are shielded by civilians but explains that it is
compulsory to apply the provisions relating to the protection of civilians before

proceeding with such an attack.>

37. Accordingly, the “use of [involuntary] human shields does not necessarily bar attack on a
lawful target”™ but the attack must nevertheless be conducted in accordance with the
rules of IHL, including the application of the principle of proportionality to assess
whether the military advantage of the attack outweighs the humanitarian protections
afforded to the civilians in question. The fact that the enemy has acted unlawfully and
placed civilians in harm’s way can be taken into account as an important factor when
assessing whether the number of civilian casualties is so excessive as to outweigh the
military advantage. In other words, specific allowance can be made for the enemy’s
unlawful conduct in the ‘proportionality’ calculation as it is inevitable that civilian

casualties will be higher in these circumstances.

38. This position has been widely endorsed:

e The UK’s Manual of the Law of Armed Conflict provides that “if the defenders
put civilians or civilian objects at risk by placing military objectives in their midst

*% See Yoram Dinstein, The Conduct of Hostilities, (Cambridge University Press, 2004), p. 28.

> Geneva Conventions, Protocol |, Article 51(8).

%2 |ICRC Commentary, Geneva Conventions, Protocol I, Article 51(8).

%% Michael N. Schmitt, Human Shields in International Humanitarian law, Israeli Yearbook on Human Rights, p. 47.
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or by placing civilians in or near military objectives, this is a factor to be taken
into account in favour of the attackers in considering the legality of attacks on
those objectives”, and that “The enemy’s unlawful activity may be taken into
account in considering whether the incidental loss or damage was proportionate

to the military advantage expected.”>*

e The ICRC’s Model Manual on the Law of Armed Conflict for Armed Forces
states that the attacking commander is “entitled to take the defending

. . . . s . 55
commander’s actions into account when considering the rule of proportionality.”

e Human Rights Watch has stated in relation to human shields used in the conflict
in Iraq that “a military objective protected by human shields remains open to
attack, subject to the attacking party’s obligations under IHL to weigh the
potential harm to civilians against the direct and concrete military advantage of
any given attack, and to refrain from attack if civilian harm would appear

. 56
excessive.”

e Similarly, a policy paper from the US Joint Chiefs of Staff states that “Joint force
targeting during such situations is driven by the principle of proportionality, so
that otherwise lawful targets involuntarily shielded with protected civilians may
be attacked, and-the protected civilians may be considered as collateral damage,
provided that the collateral damage is not excessive compared to the concrete and

direct military advantage anticipated by the attack.”’

e In addition, leading scholars, experts and publicists in IHL have stressed that “the
proportionality assessment ... cannot be detached from the shielding party’s

actions and ought to take into account the incentive to illegally use civilians as

> U.K. Ministry of Defence, The Manual of the Law of Armed Conflict (2004), paras. 2.7.2 and 5.22.1.
*® |CRC, Fight it Right: Model Manual on the Law of Armed Conflict for Armed Forces,1999.

% |nternational Humanitarian Law Issues in a Potential War in Irag, HRW, 20 February 2003
(http://www.hrw.org/sites/default/files/reports/Iraq%201HL%20formatted. pdf).

> Joint Targeting, Joint Chiefs of Staff, Joint Publications 3-60, 3 January 2013
(file:///C:/Users/Haydee/Downloads/Joint_Chiefs_of Staff-Joint_Targeting_31 January 2013.pdf).
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human shields.”® It has been explained that “the measure of proportionality must
be adjusted” particularly “when the use of involuntary or unknowing human

shields is part of a widespread or systematic policy.”*

The principle of
proportionality must be applied but “the appraisal whether civilian casualties are
excessive in relation to the military advantage anticipated must make allowances
for the fact that — if an attempt is made to shield military objective with civilians —

civilian casualties will be higher than usual.”®

e A leading expert and publicist Major-General A.P.V. Rogers similarly states that
a court approaching the issue should take into account the use-of human shields
and give the necessary weight to this consideration so asto redress the balance
between the rights and duties of the opposing parties “which otherwise would be

titled in favour of the unscrupulous.”®

39. The basic rule is thus that it is not unlawful under IHL to target military objectives
(including soldiers, military equipment, locations etc) when they are guarded or
surrounded by involuntary civilian human shields or hostages. This rule is contingent on
adherence to the laws applicable to military attacks - including respect for the principles
of proportionality - but by taking into account that the ‘proportionality’ equation must be
considered in light of the unlawful use by the opposition of civilians and by adjusting the

proportionality ratio accordingly.

*® Rubinstein and Raznai, Human Shields in Modern Armed Conflicts: The Need for a proportionate Proportionality,
Stanford Law & Policy Review, Vol. 22, No. 1, p. 121.

*° Rubinstein and Raznai, Human Shields in Modern Armed Conflicts: The Need for a proportionate Proportionality,
Stanford Law & Policy Review, Vol. 22, No. 1, p. 121.

%y Dinstein, The Conduct of Hostilities Under the Law of International Armed Conflict, 131 (2004). See also,
A.P.V. Rogers, Law on the Battlefield 129 (2nd ed., 2004).

81 AP.V. Rogers, Law on the Battlefield 129 (2nd ed., 2004).
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40. 1t is strongly contended by some scholars that “this adjustment is necessary precisely to

962,

achieve greater protection for civilians”":

Rubenstein and Raznai identify that use of human shields by a party “can - in
order to compensate for its military disadvantage, or, alternatively, to enhance its
military capacity - effectively immunize a military objective from an attack by
placing enough civilians at risk, thereby gaining a direct benefit from violating
international law.” They explain that in these circumstances the application of the
proportionality requirement should not shift “the responsibility from the shielding
party to the impeded one” as this “increases - and perhaps even legitimizes - the
danger to civilians during hostilities, rather than reducing it”. They add that “if
one party continuously and persistently uses civilians as shields, the adversary
would eventually and inevitably forsake its commitment to spare civilians and
would attack enemy combatants and targets despite the human shields’ presence.
Ongoing and systematic use of civilians as human shields would justify this
adjusted assessment, since it would also create an incentive to lessen the use of
the human shields tactic, ultimately enhancing civilian protection during armed

conflicts.”®®

W. Hays Parks emphasises that “While an attacker facing a target shielded from
attack by civilians is not relieved from his duty to exercise reasonable precautions
to minimize the loss of civilian life, neither is he obligated to assume any
additional responsibility as a result of the illegal acts of the defender. Were an
attacker to do so, his erroneous assumption of additional responsibility with
regard-to protecting the civilians shielding a lawful target would serve as an
incentive for a defender to continue to violate the law of war by exposing other

civilians to similar risk.”%

%2 Rubinstein and Raznai, Human Shields in Modern Armed Conflicts: The Need for a proportionate Proportionality,
Stanford Law & Policy Review, Vol. 22, No. 1, p. 120-124.

% Rubinstein and Raznai, Human Shields in Modern Armed Conflicts: The Need for a proportionate Proportionality,
Stanford Law & Policy Review, Vol. 22, No. 1, p. 120-124.

4 W.H. Parks, Air War and the Law of War, 32 Air Force L. Rev. 1, 162 (1990).
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e The ICRC has stated that “if one of the Parties to the conflict is unmistakably
continuing to use this unlawful method for endeavoring to shield military
objectives from attack, the delicate balance established in the Conventions and
the Protocols between military necessity and humanitarian needs would be in
great danger of being jeopardized and consequently so would the protection of

the units concerned. ”®

41. An appropriate adjustment must therefore be made in determining whether the civilian
loss is justified in circumstances in which the other side has violated IHL to itself seek to
gain a military advantage. As has been noted, in these circumstances, ‘proportionality’

must itself be proportionate.®

Application of these legal standards to factual circumstances

42. As noted above, it was widely reported that LTTE forces systematically used civilians as
human shields in the final stages of the conflict in an attempt to survive as a military
force and thus to gain a military advantage. The taking of an estimated 300,000 to
330,000 civilians as hostages and their use as human shields at times for military
purposes so as to defend the LTTE’s military objectives may, on any view, be said to
have constituted widespread violations of the prohibition on the use of civilians and

civilian objects as human shields.®’

43. 1t would have been very difficult for the Government forces to determine at the time the
extent to which these civilians were voluntarily serving as human shields, and were thus
legitimate military targets while taking part in the hostilities. In any event, the
Government forces were entitled under IHL, however harsh this sounds, to regard the
deaths of civilians who were forced to participate as human shields as in theory justifiable

‘collateral” consequences of their attacks, given the military objective of the attacks.

% |CRC Commentary, Geneva Conventions, Protocol I, Article 12(4), para. 540.

% Rubinstein and Raznai, Human Shields in Modern Armed Conflicts: The Need for a proportionate Proportionality,
Stanford Law & Policy Review, Vol. 22, No. 1, p. 120, 121.

%7 See para. 14 above.
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45,

Such terrible losses, of course, must not have outweighed the military objective, sought
and eventually achieved, by the Government’s conquering of the LTTE in order to end
the conflict once and for all. This issue may well be the focus of any and every proper
review of the lawfulness of the actions of Sri Lankan Government forces in the later

stages of the conflict.

This is of course not a straightforward calculation to make but the Government forces
would have been assisted by the rules of IHL which permitted commanders.to adjust the
ratio of civilian deaths as set against the intended military advantage in favour of the
attainment of the military objectives given that the forces they opposed pursued a
widespread unlawful policy of using civilians to seek to. press their own military
advantage and to undermine the military mission of the advancing forces. It might also
be argued as reasonable for Government forces to- have assessed the specific
circumstances (involving tens of thousands of civilians being marshaled by the LTTE to
avoid defeat at any cost in the final weeks of the conflict) to be at that end of the
spectrum which would most favour a marked adjustment in the ‘proportionality’
calculation to take account of the widespread unlawful conduct of the LTTE and of the
revealed past conduct of the LTTE to expose innocent civilians to death, for example by
its policy of suicide bombings.As noted above, this policy continued in the final phases
of the conflict and thereafter. The military objective of putting an end to the
implementation of this policy and the obvious danger it caused to citizens, would be a
factor that Government forces could have taken into account when assessing the
proportionality of any attacks aimed at destroying the perpetrators of this policy and the
collateral effects of such attacks on any civilians.

It would seem that the Government forces would have been entitled to take into account a
variety of factors at the time, which reasonable commanders in their same position would
have thought necessary and prudent to consider when deciding on the nature, target and

proportionality of any military attack:
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e There were undoubtedly LTTE military objects situated throughout the Vanni
including in the No-Fire Zones which could be legitimately targeted with the aim
of completely overwhelming and destroying the LTTE to bring to a conclusive

end to this extended conflict.

e As was widely known, the LTTE’s strategy was to use the civilian population of
the Vanni (whether voluntarily or not) for the sole purpose of defeating the
Government’s military campaign to conquer the LTTE and for the LTTE to
continue to exist and be able to fight against the Government.®® 'In particular, the
LTTE had positioned its forces and artillery in the No-Fire Zones where civilians
had gathered.

e As already highlighted, any assessment of the portion of civilians who were
voluntarily assisting the LTTE, and hence participating in the hostilities, would
have been extremely difficult or impossible to make accurately; but this could not
of itself free the Government forces from their duty to act with the legitimate
military objective of ending the conflict.

e Moreover, the LTTE had conscripted civilians of all ages into the LTTE forces®
making it very difficult for the Government forces to differentiate between

civilians and combatants, as well as between fighters and human shields.

e The absence of any uniforms worn by the LTTE combatants would have made the
distinctions to be drawn between civilians and those involved in hostilities even

harder for the Government forces.”

e As noted above, civilians are not permitted constantly to shift from one status to

the other, and thus to the extent that the Government forces might have known or

% See paras. 14, 15 above.
" See para. 17 above.
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believed that civilians were shifting their status, the Government forces might

have considered that these persons had converted to being combatants.

e Various reports indicate that LTTE forces fired artillery from civilian areas or
near civilian installations to attempt to shield themselves from attack and total
destruction.” LTTE forces also stationed weaponry in civilian locations such as

hospitals.”

e It was known that the LTTE forces were using heavy artillery which was fired
from locations in the Vanni, including the No-Fire Zones.”®  These weapons and
locations would have been regarded as legitimate military targets and could
themselves have been targeted with weaponry appropriate and proportionate to

seeking the destruction of the LTTE’s weapons.’

46. The conduct of the Government would have to be measured by considering each of these
and all other relevant factors. As a starting point, at least, it would have to be taken into
account that the Government of Sri Lanka stated throughout the conflict that it was
actively distinguishing between civilians and those involved in hostilities in its planning
of attacks. For example, in suggesting the demarcation of a ‘No-Fire Zone’ for keeping
civilians and IDPs away from the fighting, the Government directed that “the presence of
Internally Displaced Persons (IDPs) and civilians should be taken in account, to
guarantee their safety and security, in order to avoid any collateral damage.”75 A US

cable dated 27 January 2009 noted that the “Government has gained considerable credit

™ See para. 16 above.

72 See paras. 15, 16 above.

7 See for example, Darusman Report, p. iii, and paras 69, 97.

™ For example, in the Nicaragua v. United States of America, ICJ in noting Article 51 of the UN Charter set out that
“self-defence would warrant only rneasures which are proportional to the arrned attack and necessary to respond to
it, a rule well established in custornary international law.” See, Nicaragua v. United States of America, Military and
Paramilitary Activities in and against Nicaragua, 27 June 1986, para. 176. The ICJ found in the Legality of the
Threat or Use of Nuclear Weapons case that the use of nuclear weapons could not be ruled out as an acceptable
method of self-defense. See, Legality of the Threat or Use of Nuclear Weapons, 8 July 1996, p. 265.

" Letter from Brigadier for Commander of the Army to the Head of Delegation, ICRC, ‘Safe Area for Displaced
Civilians in Unclear Area of Wanni’, 19 January 2009.
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47.

48.

49,

until this point for conducting a disciplined military campaign over the past two years

that minimized civilian casualties.”’®

This would only be a starting point as the factors that then arose in the conflict — certain
of which have been outlined above — would have to be appraised as those which
characterised the subjective conditions faced by the commanders in the field. No
definitive ratio for acceptable civilian losses under IHL (even though all losses are
lamentable) exists or can be pinpointed in this Opinion. Indeed, there is no known case
law that assists on the specific subject of proportionality in the context of human

shields.””

Particular attacks and the overall pattern of attacks must fall to be assessed on the
particular circumstances at the time and how they would have been known to the
commanders charged with the mission of winning (and ending) the war. It is clear that a
well-established set of rules under IHL would permit some loss of civilian lives in the
specific circumstances of the final phase of the conflict in the Vanni. It may also be
argued that the justifiable number of such losses could take account of the opposing
party’s unlawful reliance on the civilian population, which in the present case was by all
accounts substantial and widespread and likely in the mid- and longer- term to lead to yet
more substantial loss of life.

It is clear from the above analysis of the law and from authoritative commentary (from
the ICRC and from legal authorities of the ICTY and other courts) that assessments of the
lawfulness of attacks must take account of the reaction of commanders on the ground to

the situations. they faced. Post facto, such ‘would-be’ assessments can only be

"® Ambassador Publicly Urges Protection of IDPs
(https://www.wikileaks.org/plusd/cables/0O9COLOMBOQO95_a.html).

" There have been other cases and scenarios where human shields have been considered, but none would seem to
parallel the factual circumstances in Sri Lanka. For example, the use of human shields in the Balkans: Fifth periodic
report on the situation of human rights in the territory of the former Yugoslavia submitted by Mr. Tadeusz
Mazowiecki, Special Rapporteur of the Commission on Human Rights, E/CN.4/1994/47, 17 November 1993, para.
36 (http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G93/856/23/PDF/G9385623.pdf?OpenElement).

See also, the use of human shields by al-Qaeda in Afghanistan: U.S. Says Al-Qaeda Used Afghan Children as
Human Shields, Radio Free Europe Radio Liberty, 18 June 2007
(http://www.rferl.org/content/article/1077179.html).
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50.

51.

52.

reconstructed by top-level military personnel from countries completely uninvolved in
the conflict. This is an exercise those criticising the Government of Sri Lanka have not

performed.

Conclusion

The conclusions expressed in this Opinion are unavoidably confined by the available
evidence about the factual circumstances and are without the benefit of a full

investigation into the particular circumstances of each attack.

However, the Opinion sets out a legal framework within which the Government forces
could have been permitted to act without transgressing the limits of IHL, and against

which their actions can be measured in accordance with properly defined legal standards.

Any future inquiry, whether by the UN or any other body, is strongly encouraged to draw
on this legal framework for its work, and to avoid making findings based on generalised
statements about the law that lack rigorous analysis. Similarly unfortunate would be any
such inquiry failing to understand the need for calculations to be made of what, for any
particular attack, would have been the assessments of the putative reasonable commander
in the field. Detached independent experts would be required to make these assessments.
We assume that the Government of Sri Lanka would be willing to retain such experts on
its own behalf given that the international community and various NGOs and
Governments that have thought fit to condemn Sri Lanka have not bothered themselves to
take this basic step, essential to ensuring that Sri Lanka is judged fairly in the world of

which it is a significant part.

Sir Geoffrey Nice QC
Rodney Dixon QC
London

22 August 2014
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1. The purpose of this memorandum is to provide my expert assessment regarding
the widespread use of civilian human shields by LTTE forces in the final stages of the
Sri Lanka civil war, which ended in May 2009. In particular, this opinion focuses on
the intentional use of artillery fire directed to specifically respond to LTTE artillery
fire emanating from within civilian areas. As you know, the LTTE refused to permit
some 330,000 fellow Tamils to flee towards safer areas away from the zone of
conflict, and in essence used them as human shields to deter offensive operations by
the Sri Lanka Army. The Government of Sri Lanka previously declared the entire area
as a safe civilian or no fire zone (NFZ) in order to protect the innocent civilians,
which had the incidental effect of incentivizing international organizations to remain
in that area. Aside from refusing to agree to the creation of such a safe zone, which
itself constitutes prima facie evidence of its intent to use civilians and civilian objects
as an impermissible extension of its military campaign, the LTTE embedded its heavy
artillery within the NFZ and intentionally shelled Sri Lankan positions from the midst
of the civilian population.

2. The use of the civilian populationin that manner is roughly comparable to the war
crime of perfidy because the LTTE sought to use the government's compliance with
the laws and customs of warfare in order to gain an unwarranted military advantage.
This leveraging is precisely why the laws and customs of war uniformly reject the use
of human shields in a variety of specific places. Civilians who would otherwise have
spread out into areas remote from the conflict or sought shelter with family in other
regions were prevented from doing so in order to dissuade the government from
attacking lawful targets using lawful weapons. Intentional efforts to use the presence
of such civilians to shield military operations constitutes a war crime in its own right,
and this opinion therefore also addresses the law regarding the use of force directed
against military objectives when one party to the conflict has attempted to insulate
those targets through manipulation of the laws and customs of warfare.

3. At the outset, I wish to note two provide two preliminary observations that inform
the analysis of the underlying issues. Firstly, the obligation to protect civilians within
the zone of conflict is perhaps the most deeply embedded premise of the entire
corpus of the laws and customs of warfare. In the language of Article 57(1) of
Protocol I to the Geneva Conventions of 1949 the participants to an armed conflict
must ensure that "in the conduct of military operations, constant care shall be taken
to spare the civilian population, civilians and civilian objects." No responsible
commander ever intentionally targets civilian populations during either
international or non-international armed conflicts, and the law prohibiting such
deliberate harm to civilians is clearly stated in a variety of forms and fundamental. 3



There is no evidence to suggest that Sri Lankan commanders ignored this
fundamental obligation. As reported by the U.S. Embassy, the Sri Lankan military
expressly took "the utmost care” to avoid civilian casualties, despite the intentional
warping of its operational environment by the LTTE. This is reminiscent of the
difficult operational balancing faced by NATO during operations in 'Kosovo, during
which international media and diplomatic engagement highlighted the balance
between the loss of civilian lives and the absolute prerogatives of commanders to
seek to end the conflict lawfully. NATO repeatedly briefed the public and diplomatic
communities on efforts to minimize civilian casualties. Even when confronted with
the presence of human shields, the commander of air operations vehemently
maintained that "every day we did our very very best to limit collateral damage and
limit the loss of life on the adversary's side." Similar statements were made by Sri
Lankan officials and there is no evidence to contradict that assertion. Thus, the nub of
the issue at hand is whether government forces used a lawful weapon (artillery)
against lawful military objectives (in this instance identified as the points of fire from
LTTE batteries) in a lawful manner (remaining cognizant of the multiple provisions
of law aimed at protecting the civilian population from the effects of hostilities
insofar as possible).

4. Secondly, in distinguishing between "the civilian population and combatants and
between civilian objects and military objectives" and directing military operations
"only against military objectives" as required by Article 48 of the Protocol, the law is
clear that the extensive obligations to protect innocent civilians enshrined in Article
57 of Protocol I apply to any "acts of violence against the adversary, whether in
offence or in defence."4 In my expert opinion, these principles constitute customary
international law that is unquestionably binding on all states and all parties to all
conflicts. Thus, assuming that the operational goal of the LTTE was to effect a
military advantage against the Sri Lanka government (which seems clear from the
facts provided and the assessment of the U.S. Ambassador at the time), the very act of
forcibly preventing the evacuation of civilians who wished to leave the declared safe
zone constituted an independent war crime on the part of LTTE authorities. This
tenet coincides perfectly with the internationally accepted basis for finding that the
war crime of using human shields has been committed. The Elements of Crimes for
the Rome Statute, which were adopted by widespread international consensus on
June 30, 2000, are clear that any action by a perpetrator committed with the intent
"to shield a military objective from attack” or to take advantage of one or more
civilians to "shield, favour, or impede military operations” constitutes the completed
war crime.5 Against that backdrop, Sri Lanka Panel of Experts suggestion (T 237)
that the war crime of using human shields requires "credible evidence of the LTTE
deliberately moving civilians towards military targets rgets to protect the latter from
attacks" is unfounded as a matter of law. The elements of crimes to the International
Criminal court make it plain that the crime of using human shields is committed by
any perpetrator that intentionally "moved or otherwise took advantage of the
location of one or more civilians or other persons protected under the international
law of armed conflict." (emphasis added) The LTTE committed the war crime of
using human shields on any occasion that it took advantage of the presence of
innocent civilians with the intent of protecting its military assets from any attack or
to "shield, favour or impede military operations." In other words, the war crime of
using human shields was a completed offense with or without the deliberate moving



of civilians, so long as the LTTE collocated equipment in an effort to gain an
inappropriate military advantage from the presence of civilians and/or civilian
objects.

5. In my expert opinion, it is wholly inconsistent with the broader legal and moral
principles to reward such intentional misconduct by requiring the attacker to ignore
the changed role of the otherwise protected civilians. In other words, there is no per
se prohibition against attacking targets protected by human shields. Rather than
summarily condemned, the government artillery strikes must be assessed under the
established duties to comply with the principle of proportionality and the
accompanying obligation to take "all feasible precautions in the choice of means and
methods of attack with a view to avoiding, and in any event to minimizing, incidental
loss of civilian life, injury to civilians and damage to civilian objects.

6. Human shields - the difference between Hamas/LTTE On the surface, many
commentators might be willing to analogize the situation of Hamas in the Gaza Strip
with the tactics of the LTTE at the end of war. In both instances, the record is replete
with instances of human shields being used unlawfully to favour military operations.
There is much to be said of the specific tactics employed by Hamas to conduct
indiscriminate rocket attacks against Israeli citizens, particularly in comparison to
the tactics employed by the LTTE. I have seen little evidence that the LTTE
specifically emplaced artillery in the homes of civilians as Hamas has repeatedly
done. If necessary, I will conduct extensive research to document the tactics
employed by Hamas and analyze the contradistinctions between the two situations.

7. However, there are at least two clear points of contrast where juxtaposition of the
contexts helps to justify the actions of the Sri Lanka government forces. In the first
place, the evidence is clear that targets were specifically attacked in response to
LTTE fire emanating from within the civilian areas. This correlates to Israeli practice
of course. It is noteworthy, however, that no government has declared the illegality
of Israeli strikes simply because they were directed into civilian areas. In other
words, the law is clear that artillery fire into civilian areas cannot be deemed per se
unlawful in its own right, but must be subjected to the traditional analysis drawn
from the principles of distinction, military necessity, and proportionality. The ICRC
Customary Law study recounts many such instances of state practice in support of
this proposition, to include the response of the German government following the
20009 Israeli incursion into Gaza.7 The Bundestag asked the following: How does the
Federal Government assess the wuse of artillery ammunition, fin-stabilized
ammunition, shrapnel shells, and other imprecise weapons in the densely populated
residential areas in Gaza, documented by Amnesty International under international
law? The response is telling because it supports the assertion that there is no per se
prohibition on the use of artillery shells in urban areas: The Federal Government has
no reliable information on the use of such ammunition. The use of means of warfare
which cannot be directed against a specific military objective, so called
indiscriminate attacks, would be prohibited ...This would depend not only on the type
of ammunition, but also on the circumstances of their use.

8. By the same token, in their respective decisions in the Gotovina Case, neither the
ICTY Trial Chamber8 (f 1904-1910) nor the Appeals Chamber ( 58-67) asserted



that the use of artillery fire directed against purported military objectives located in
civilian urban areas is in itself dispositive of illegality. Though they reach opposite
conclusions for other reasons, both Chambers based their legal conclusions on
assessments of the military value of targets, the evidentiary basis for concluding that
attacks were (or were not) indiscriminate as conducted, or violative of the
proportionality standard. The Appeals Chamber, for example, cites the location of
artillery batteries as affecting the accuracy of fire into urban areas, but in no way
suggests that there is any tenet in modem international law that such fire is- always
prohibited as a matter of overarching international law.

9. Conversely, there is one vital distinction between the two situations. In the Gaza
conflict, there has been much international criticism directed against the Israeli
Defense Forces because of the implication that widespread military strikes directed
in the urban areas of Gaza can warrant the inference that such strikes in actuality
constituted an unlawful attack directed against the civilian population as such. The
law is clear, however, that there is no cognizable tenet of international law that treats
the status of an entire area as being legally relevant. In the case against Dragomir
Milosevic, the perpetrator attempted to argue that the presence of military targets in
a designated zone warranted military strikes with no further analysis. In rejecting
that claim, the Appeals Chamber of the ICTY9 reinforced the principle that the
designation or functional description of a zone or area can never serve as a legal
basis for attack:

53. The Appeals Chamber recalls that it is well established that the principle of
distinction requires parties to distinguish at all times "between the civilian
population and combatants, between civilian and military objectives, and accordingly
direct attacks only against military objectives". There is an absolute prohibition
against the targeting of civilians in customary international law, encompassing
indiscriminate attacks." Asstated in the Galic Appeal Judgement, "Article 51(2) of
Additional Protocol I "states in a clear language that civilians and the civilian
population as such should not be the object of attack”, that this principle "does not
mention any exceptions”, and in particular that it "does not contemplate derogating
from this rule by invoking military necessity." Article 51(2) "explicitly confirms the
customary rule that civilians must enjoy general protection against the danger
arising from hostilities” and "stems from a fundamental principle of international
humanitarian law, the principle of distinction, which obliges warring parties to
distinguish at all times between the civilian population and combatants and between
civilian objects and military objectives and accordingly to direct their operations only
against military objective.

54. There is no requirement that particular areas or zones be designated as civilian or
military in nature. Rather, a distinction is to be made between the civilian population
and combatants, or between civilian and military objectives. Such distinctions must
be made on a case-by-case basis. Further, considering the obligations incumbent
upon combatants to distinguish and target exclusively military objectives, the
Appeals Chamber finds Milogevic's argument regarding the proportion of civilians
present in areas "replete with military objectives" unpersuasive. In fact, Milos'evic,
does not even attempt to argue that the civilian victims in Sarajevo were
proportional casualties of lawful military attacks launched by the SRK. A general



assertion that the attacks were legitimate because they allegedly targeted "military
zones" throughout the city is bound to fail. (emphasis added, citations omitted)

10. The holding of Milosevic in conjunction with Article 51(5)(a) of Protocol 110
definitively establishes that under modern international law, a number of distinct
military objectives located within an urban area cannot lawfully be aggregated to
constitute one single military objective. Just as the Israelis are required to make
individualized assessments of the proportionality grounds for attacking any target
within Gaza, the Sri Lanka government had that same duty. In other words, the mere
labeling of an area as a safe area or protected zone had no legal effect on the
underlying authority of the Sri Lanka forces to attack lawful targets using lawful
weapons in a lawful manner as permitted under the laws and customs of warfare.
While Hamas gains no higher degree of automatic protection from attack merely by
the terminology attached to the urban areas within the Gaza Strip, the legal authority
of Sri Lanka to respond to attacks initiated by the LTTE was similarly unaffected by
the semantic designation of the NFZ. The legality of specific artillery strikes
conducted by Sri Lanka in the so-called safe zone are thus entirely dependent upon
the case by case, target by target, analysis common to the assessment of any
operational decisions in the context of an armed conflict.

11. The need to rethink Proportionality in the light of modern human shielding -- The
problem of human shields presents military decision-makers with one of the most
potent challenges to the implementation of international humanitarian law in the
world today. On the one hand, civilians remain entitled to absolute protection from
the effects of hostilities "unless and for such time as they take a direct part in
hostilities."" This includes the right to be absolutely free of deliberate targeting
efforts by both military adversaries-at all times and under all circumstances. On the
other, when one side violates its obligations "avoid locating military objectives
within or near densely populated areas” and fails to "take the other necessary
precautions to protect the civilian population, individual civilians and civilian objects
under their control against the dangers resulting from military operations” its
opponent is faced with what I have termed an impermissible "forced choice." Either
the commander in the field cedes an unlawfully obtained military advantage to the
enemy, and suffers casualties with no possible recourse, or undertakes careful strikes
in response directed against military objectives. If the law is warped to permit the
enemy to unlawfully exploit human shields with no possibility of recourse, then it
becomes irrelevant and essentially obsolete. Good faith application of the law of
proportionality is the only way to balance these competing but equally important
priorities.

12. No military commander in the world, and by extension no political official that

authorizes the use of military force, should accept a legal premise that military forces
must suffer the lethal force of the enemy while under a legal obligation not to
respond using lawful force in self-defense. Because the LTTE enemy deliberately
misused civilians to protect military targets, and ignored governmental efforts to
establish safe areas for civilians while hindering their ability to seek safety, the only
way to ensure respect for the overall fabric of the laws and customs of warfare is to
recognize the right of the Sri Lankan government to respond using lawful (i.e.
discriminate) weapons against identifiable military targets,



13. Nations should be alert to oppose any efforts to create or reinforce legal rules that
would become tactically irrelevant on modem battlefields. Commenting on the
impractical aspects of Additional Protocol I, the eminent Dutch jurist Bert Roling —
who served on the bench of the Tokyo International Military Tribunal—observed
that treaty provisions ought not "prohibit what will foreseeably occur” because the
"laws of war are not intended to alter power relations, and if they do they will not be
observed." 12 When one side in an armed conflict deliberately ignores its own legal
duties, disconnects between aspirational legal rules and human experience are borne
out in operational experience. This is a growing and troubling trend in modern
operations, and the LTTE mastered the art in the final stages of its multi-generational
conflict. States that act decisively to protect the lives and property of innocent
citizens even when faced with human shields risk widespread but simplistic
condemnation. Such lawful responses, even in the face of enemy war crimes, accord
with their own legal obligations, yet inevitably feed an undercurrent of suspicion and
politicization that could erode the very foundations of humanitarian law. This gap in
turn leads to a cycle of cynicism and second-guessing that could weaken the
commitment of some policy makers or military forces to actually follow the law.
Phrased another way, if the laws and customs of war embed a presumption against
the rights of individual or unit self-defense, then they will inevitably atrophy into
disrepute and eventual disuse. The law of proportionality provides the intellectually
consistent and time-tested framework for reconciling the competing priorities at
hand when faced with human shields.

14. The warning of the U.S. Ambassador that strikes should not be undertaken against
clearly identified military objectives when the LTTE used the presence of civilians in
the so-called NFZ to launch military strikes is both naive and unfounded in modern
international law. The law of armed conflict is integral to military professionalism,
and the proportionality principle is at its core. Just as there should be no safe harbor
for warfighters accused of clearly disproportionate war crimes, so to should the
world remain united in its support for the appropriate range of discretion duly
accorded to military commanders faced with the most difficult operational
challenges who continue to apply the law in good faith to the best of their abilities.
Policymakers and military practitioners should be absolutely clear that the law of
proportionality itself provides an essential protection to noncombatant lives and
property. rty. Permitting one side to completely preempt the military prerogatives of
its opponent through the use of human shields would endanger proportionality by
transforming it-into the property of the adversary with the most compliant media
and the most well-tuned propaganda machine. Unless the law of proportionality is
understood to apply even in the face of human shields, then war fighters may well
begin simply to discount the constraints of the laws and customs of war because they
have been twisted to provide an undue and essentially insurmountable military
advantage to one side based solely on its own unlawful actions. The laws and
customs of war cannot countenance such undue military leverage to the side that
willfully ignores the reciprocal obligation to protect innocent civilians insofar as
possible.

15. Modern international law remains unsettled on the precise application of the
proportionality principle in the face of human shields. All forms of human shields



pose the challenge of artificial, contrived circumstances under which a party must
decide between two unappealing prospects that would not be the only options but
for the human shields. This artificiality in turn affects the hostilities in profound
ways. Whereas human shields force a choice upon the party that seeks to pursue an
otherwise lawful military goal, civilians that voluntarily seek to use their own
protected status to provide an undue military advantage to one side actually impose
the unpalatable choice onto an opposing party that seeks to accomplish its military
objectives while continuing to abide by its obligations never to intentionally direct
attacks against the civilian population. Voluntary human shields seek to assist the
military efforts of one of the belligerent states, but absent evidence of coercion or
state coordination, it is difficult to directly attribute their actions to the responsibility
of the LTTE.

16. Voluntary human shields, even though they do not wear uniforms, carry guns
openly, or follow a chain of command, seem to have chosen directly to participate in
the war effort. Indeed, by placing themselves in the line of fire, voluntary human
shields move onto the battlefield and even directly to the precise point where the
effects of hostilities are anticipated. It is true that once they are on the battlefield
they are passive rather than active, but they intend to affect the war by their
passivity, and the passivity is often even more efficacious than those soldiers who are
carrying weapons and are actively ready to fire them. To be a voluntary human
shield, a person must intentionally seek to put herself or himself between a likely
attack and a military target. This volitional conduct epitomizes the essence of the
principle from Article 51(3) of Protocol.I that civilians enjoy express protections
"unless and for such time as they take a direct part in hostilities." Indeed, the
temporal caveat in Protocol I that such civilians may be targeted "for such time as"
they participate in hostilities seems particularly appropriate for the human shields
that forsake the safety of their homes in order intentionally to endanger their safety
in an effort to serve the military interests of a party to the conflict. Voluntary human
shields have acted, though the very act of shielding a military target is defined by
inactivity, i.e. simple presence suffices.

17. Voluntary human shields risk their own lives for a particular military or political
objective. They are therefore intellectually identical to unlawful belligerents or other
insurgents in the sense that they participate in hostilities but do not enjoy combatant
immunity or benefit from the full range of rights that accrue to lawful combatants. If
we think of proportionality as only calculating likely casualties or harms to civilians,
then the likely deaths to voluntary human shields are not properly part of the
proportionality calculation. Neither the principle of discrimination nor the principle
of proportionality applies to persons no longer legally categorized as civilians.
Though the attacking force must comply with its overall obligations under the laws
and customs of war, the express right to protection derived from civilian status is
forfeited by voluntary participation in the conflict. Voluntary human shields may
reclaim their protections at any time by renouncing any role in the conflict and
returning to their civilian homes to live and act as protected non-combatants.

18. At the same time, the killing of involuntary human shields cannot be treated
merely as acceptable collateral damage in all circumstances. The US Joint Targeting
Manual adopts this approach by recognizing that while an enemy cannot lawfully use



civilians as human shields in an attempt to protect, conceal, or render military
objects immune from military operations or force them to leave their homes or
shelters to disrupt the movement of an adversary, the proportionality principle
remains fully applicable in its conventional application (i.e., permitting attacks unless
the collateral damage is clearly excessive in relation to the concrete and direct
overall military advantage anticipated). There may be some sense in which it is
indirect rather than direct targeting because the lives of protected civilians are
foreseeably endangered, but that aspect of proportionality is no different with
respect to human shields than it is for any other application of proportionality.
Killing innocent civilians may often be an integral part of the destroying of the
military target and the proportionality principle thus hinges on the anticipated
extent of civilian casualties as well as the degree of military advantage forecast.
Hence, it may appear that in cases of involuntary human shields, the principle of
discrimination or distinction is primarily implicated because the. attacker must
endeavor by all feasible means to direct attacks at military objectives while
employing all feasible measure to minimize or to eliminate civilian deaths.

19. Involuntary human shields should not be understood to have waived or forfeited
their human right to life. Yet, we can still discount the human shields' lives during
the, proportionality analysis because of the wrongful way, if it is demonstrably
wrongful, that the enemy adversary has acted even as we keep the larger framework
of humanitarian law intact. Hence, the attacking commander must do his best to
avoid harming them, perhaps by changing the choice of weaponry or the time of
attack, or by vigorous advance warning." In this context the actions of the LTTE had
the effect of nullifying any advance warnings by government forces by preventing
them from leaving. Indeed, but for the LTTE use of artillery fire from civilian areas,
the civilians were perfectly safe based on the government declaration of the area as
protected. But that does not mean that the rights of involuntary human shields trump
every countervailing consideration. If the lives of combatants have inherent value, as
[ believe that they both under the human rights regime and the laws and customs of
warfare, undue constraints on the ability of an adversary to respond to hostile
actions could undermine respect for the fabric of jus in hello by creating a fatalistic
sense of unavoidable death at the hands of an adversary that uses human shields to
enhance the enemy war effort.

20. Emer de Vattel was absolutely correct in my view by maintaining that the law
should not be fashioned or applied in order to favor oppressors, 14 which in turn
logically requires the conclusion that the use of human shields should not be
permitted to provide an automatic asymmetric advantage to one adversary. This is
particularly appropriate because of the extensive listing of explicit precepts built into
the law that the LTTE ignored in its actions in the safe zone. Vattel's logic applies
perfectly to the LTTE attempts to exploit the presence of civilians in order to favour
military operations because unduly tilting the application of proportionality to
disfavor the lawful and limited responses of the government would be rewarding its
own illegality. In other words, if the law exists to protect innocent civilians to the
greatest degree possible given the realities of modern conflicts, it cannot be
construed to reward the party that intentionally endangers civilians.



21. In my view, the Sri Lanka government military responses to illegal LTTE actions
should be seen as proportionate for the following reasons:

a. In psychological terms, the Sri Lanka strikes directed at military objectives, despite
the presence of human shields should be categorized as a form of positive
punishment designed to end the unwanted behavior. The humanitarian concerns of
innocent civilians ought to be equally shared by all parties to the conflict at all times.
Responding to the deliberate attacks of the LTTE helped to signal to the LTTE and to
the world that an asymmetric advantage secured using unlawful means should not be
rewarded. The resolve of the government to end the conflict even when faced with
the unpalatable choice of killing or injuring civilians in the vicinity of LTTE artillery
batteries likely saved many more civilian lives.

b. Similarly, even in circumstances when the Sri Lanka forces were able to issue
effective warnings to the civilian population, the effect of those warnings was
nullified by the demonstrated ability of the LTTE to prevent the flow of civilians to
safety. This had the effect of making the anticipated civilian casualties essentially
unknowable. In other words, by rejecting the declaration of the area as a safe zone
and then nullifying the effect of warnings, the military advantage anticipated through
targeting specifically identified military targets was enhanced while the foreseeable
collateral damage remained inherently imprecise. Thus, the LTTE bears
responsibility for civilian deaths because their own conduct was the causal factor in
such deaths and because only the LTTE was properly positioned to accurately assess
the precise likelihood of death or injury to civilians located in the area.

c. There is no evidence in the record to suggest that the government used inherently
indiscriminate weapons such as barrel bombs or Grad rockets 15, that are typically
used for their capacity to affect a wide area at great range but have been shown in a
number of conflicts to result in unacceptably high levels of harm to civilians when
fired into a populated area. This prima facie evidence of governmental efforts to
defend its own military forces by applying the laws and customs of war in good faith
indicates that the proportionality principle was similarly respected so far as the
circumstances permitted.

d. The SLA can almost certainly produce evidence that it undertook artillery strikes in

compliance with the best practices designed to minimize or to eliminate civilian
casualties. For example, artillery experts will attest that frequent adjustments to
equipment are needed to account for wind changes, humidity changes and
temperature changes that affect the predictability of artillery round trajectories.
These practices in turn served to decrease the foreseeable civilian casualties by
ensuring that rounds were directed specifically to the lawful LTTE targets.

e. Similarly, commanders are experts at using the artillery batteries that are best
positioned to respond to a given attack. Use of on-scene observers whenever possible
and stringent rules of engagement to require higher level approval under specific
operational conditions for the return of artillery fire into the safe zone served to
minimize civilian casualties.

f. Accounting for the use of artillery further or closer to the strike zone, which in turn



affects the accuracy of projectiles, the Gotovina Appeals Chamber dismissed the 200
meter 'margin of error' per se rule that had been developed and imposed by the Trial
Chamber. This is important for two reasons: 1) there is no bright line prohibition that
would have tilted the proportionality calculation through a rigid analytical template
that ought to have been known to Sri Lanka commanders, and 2) evidence that the
Sri Lanka forces did their best to anticipate causal factors that could have
exacerbated civilian casualties such as firing at a military objective from a greater
distance indicates compliance with the proportionality principle, The Sri Lanka
military cannot be responsible for a higher margin of error than anticipated, and in
the language of the ICTY Appeals Chamber "it could not be excluded that the shells
were all aimed at legitimate military targets." (§§60-65, Gotovina et al., ICTY, Appeals
Chamber Judgment, 16 November 2012.)

g. The legal standard in very clear that the strikes must have been intentionally
launched in the knowledge that they were "clearly excessive" in relation to the
anticipated gave - that standard cannot be met with supposition or speculative
predictions of the adverse publicity that the LTTE sought by instigating the strikes.

22. Civilians, Combatants and the loss of civilian status -- Faced with a widespread
pattern of human shields, the NATO Air Commander in Kosovo noted that despite the
best efforts of the coalition, every time civilians were killed in air strikes "the
reaction by political leaders was hysterical.”" 16 The case of involuntary human
shields is much more difficult than the case of voluntary human shields at least in
part because involuntary human shields clearly remain civilians and noncombatants.
You do not lose your status as a civilian because of what someone else does to you.
Involuntary human shields are civilians who have been victimized even more than
regular civilians are during wartime because they are endangered by the government
that has the legal and moral duty to protect them from the effects of hostilities. Sri
Lankans caught in the so-called protected zone still benefited from a dual set of legal
protections because their lives and safety were protected from government strikes
under both the laws and customs of warfare and the law of domestic human rights.

23. It may be the case that some involuntary human shields are endangered by an
organization or political party within a state at war, but in those circumstances the
government still has the overarching obligation to protect civilians. When Saddam
Hussein abducted foreign nationals and placed them in the vicinity of military
objectives during the First Gulf War in August 1990, the fact that he termed them
"special guests" in no way changed the illegality of his actions, which the United
Nations (UN) Security Council unanimously condemned." Yet, while it may be that
involuntary human shields find themselves in harm's way contrary to their
intentions, they are no less an impediment to the attacking forces who would never
have asked for such a situation of forced choice. Indeed, the situation of involuntary
human shields creates risks both for the civilians who are forced to be shields as well
as for the political community that finds it necessary to attack a military target
guarded by the shields and is made more reluctant to do so than might be good for
the community in question.

24. For the reasons specified above, I take the position that the civilians that
intentionally shielded LTTE targets forfeited their otherwise protected status by
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virtue of having directly participated in hostilities. Involuntary human shields, by
contrast, remain protected by virtue of their civilian status. In both instances, the
concurrent obligations of the attacking force remain fully in effect such as the duty to
issue effective warnings, the obligation to refrain from launching any attack deemed
to be clearly disproportionate in its anticipated effects, and the duty to take all
feasible measures to minizime or to eliminate civilian death or injury under all
circumstances. In the memorable phrasing of Article 14 of the Leiber Code "Military
necessity, as understood by modern civilized nations, consists in the necessity of
those measures which are indispensable for securing the ends of the war, and which
are lawful according to the modern law and usages of war. The actions of the Sri
Lanka military in specifically targeting illegal enemy artillery fire as a responsive
measure using the most discriminate weapons available and reiterating the desire to
grant all civilians complete safety through mutual respect the NFZ complied with the
principle of proportionality.

25. Proportionality explained and the impact of hostages on proportionality -- Jus in

hello proportionality is best preserved when it is understood to be an integral
dimension of the mission. Accomplishing the mission is a nonnegotiable necessity for
professionalized armed forces around the world, which in turn breeds a military
culture that prizes the selfless pursuit of duty. Correctly applying the precepts of
proportionality should seldom if ever force good-faith war fighters into an absolute
choice. This is why the law of armed conflict in general, and the law of
proportionality in particular, is designed to fully accommodate both competing
demands. The Israeli Supreme Court summarized this notion by noting that the
authority of military commanders "must be properly balanced against the rights,
needs, and interests of the local population: the law of war usually creates a delicate
balance between two poles: military necessity on one hand, and humanitarian
considerations on the other."' 18

26. In modem international law, it is inarguable that the principle of proportionality
applies to all conflicts, whether international or non-international The ICRC
categorically maintains that State practice has proven the principle of proportionality
to be a norm of customary law applicable in both international and non-international
armed conflicts. 19 Proportionality becomes an embedded aspect of war fighting on
both the horizontal level (by linking disparate units and national contingents) and on
the vertical (by virtue of its binding effect on the strategic, operational, and tactical
goals of a military operation). The ICTY Trial Chamber in Kupregkic (though only in
dicta) further underlined the principle of proportionality as a transcendent norm in
noting that "certain fundamental norms still serve unambiguously to outlaw
(widespread and indiscriminate attacks against civilians), such as rules pertaining to
proportionality. "20 In addition, the ICTY noted in Galic that "an attack on civilians
can be brought under Article 3 by virtue of customary international law." 21

27. Proportionality provides no license to recklessly destroy civilian lives and
property; neither should it serve as an impenetrable cipher designed to ensnare
commanders attempting to perform their mission with endless allegations of
criminality and interminable investigations. The non-derogable right to life of
innocent civilians is balanced against the mandate to accomplish the mission, for
which one must be prepared to sacrifice selflessly. Theorists have long noted that

11



insurgent propagandists make the most of government excesses, "so that the burning
of a few shops and homes [becomes] magnified into the rape of entire villages. "22 In
one of his most poignant observations from the context of the Algerian insurgency,
David Galula noted that the "asymmetrical situation has important effects on
propaganda. The insurgent, having no responsibility, is free to use every trick; if
necessary, he can lie, cheat, exaggerate. He is not obliged to prove, he is judged by
what he promises, not by what he does."23 This prescient forecast described the
actions of the LTTE in the NFZ perfectly.

28. The law of armed conflict prohibitions on taking of hostages are as all-
encompassing as the application of the proportionality principle. Apart from the
plain language of Common Article 3, which prohibits the taking of hostages by all
participants to during armed conflicts under all circumstances, the taking of hostages
is an enumerated crime in the Rome Statute in both international and non-
international armed conflicts (Articles 8(2)(a)(viii) and 8(2)(c)(iii) respectively), as
well as in Article 4(2)(c) of Protocol II Additional. The Blaskic, 25 Trial Chamber
reiterated the importance of the prohibition against the taking of hostages:

187. The taking of hostages is prohibited by Article 3(b) common to the Geneva
Conventions which is covered by Article 3 of the Statute. The commentary defines
hostages as follows:

hostages are nationals of a belligerent State who of their own free will or through
compulsion are in the hands of the enemy and are answerable with their freedom or
their life for the execution of his orders and the security of his armed forces

Consonant with the spirit of the Fourth Convention, the Commentary sets out that
the term "hostage" must be understood in the broadest sense. The definition of
hostages must be understood as being similar to that of civilians taken as hostages
within the meaning of grave breaches under Article 2 of the Statute, that is - persons
unlawfully deprived of their freedom, often wantonly and sometimes under threat of
death. The parties did not contest that to be characterised as hostages the detainees
must have been used to obtain some advantage or to ensure that a belligerent, other
person or other group of persons enter into some undertaking. In this respect, the
Trial Chamber will examine the evidence as to .whether the victims were detained or
otherwise deprived of their freedom by the Croatian forces (HVO or others)
(emphasis added, citations omitted)

29. The synergy between these parallel protections can only be fully respected by
virtue of their simultaneous application. In other words, [ am of the firm opinion that
the presence of hostages, unlawful by every measure of human rights law and the
law of armed conflict, in no way decreases the prerogatives of one party to the
conflict to strike lawful targets using lawful means. Applying the "broadest"
understanding of the term hostage as recommended by the ICRC and accepted by the
ICTY, the LTTE attempted to keep the civilians inside the NFZ as hostages. The
reported inflation of estimated civilian casualties sought to aggrandize the
wrongfulness of the military responses, and to obscure the prior war crimes
committed by the LTTE precisely to achieve a propaganda victory that might
translate into strategic success. In my opinion, the Sri Lanka military had every right
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to respond to those provocations with artillery fires targeting the LTTE positions,
provided that the estimate of civilian casualties was not "clearly excessive" in
relation to the anticipated military value.

30. Evaluations of Proportionality (military commanders taking into account the
security of their own forces) — Military commanders are vested with the broadest
possible discretion to determine the combination of means needed to accomplish the
military mission subject to the outer boundaries of permissiveness established by the
applicable provisions of the laws and customs of warfare. This includes the latitude
to expressly take the lives and safety of their own personnel into account when
making the proportionality analysis. In his seminal work War and Law Since 1945,
Geoffrey Best pointed out that "proportionality is certainly an awkward word. It is a
pity that such indispensable and noble words as proportionality and
humanitarian(ism) are in themselves so lumbering, unattractive and inexpressive.
"26 Proportionality is, nevertheless, a deeply embedded and indispensable aspect of
decision-making during war or armed conflict for many decades. Although the
textual incarnations of proportionality came after more than a century of
development within the field that gap should not be attributed to unfamiliarity with
the basic precepts of the precautions expected to be taken by attackers and
defenders alike. The developmentally delayed formulation of the treaty language was
"because it was thought to be too slippery and in its potential implications
embarrassing to commit to a set form of words."27 In particular, the DUTY of
military commanders to achieve military victory while minimizing casualties to units
under the effective control of the commander is so intertwined in the development of
the law of proportionality as to be inseparable.

31. The Rome Statute describes proportionality in a manner consistent with modern
State practice following the adoption of Protocol I as:

Intentionally launching an attack in the knowledge that such attack will cause
incidental loss of life or injury to civilians or damage to civilian objects or
widespread, long-term severe damage to the natural environment which would be
clearly excessive in relation to the concrete and direct overall military advantage
anticipated." (emphasis added to note the words added to align the Rome Statute
with state practice following Protocol I)

In addition, the Elements of Crimes (adopted by consensus as mentioned above)
included a key footnote that reads as follows:

The expression "concrete and direct overall military advantage" refers to a military
advantage that is foreseeable by the perpetrator at the relevant time. Such advantage
may or may not be temporally or geographically related to the object of the attack.
The fact that this crime admits the possibility of lawful incidental injury and
collateral damage does not in any way justify any violation of the law applicable in
armed conflict. It does not address justifications for war or other rules related to jus
ad bellum. It reflects the proportionality requirement inherent in determining the
legality of any military activity undertaken in the context of an armed conflict.
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32. The inclusion of a proportionality requirement to mark off a specific war crime
under the Rome Statute is significant because unlike the grave breach formulation
found in Protocol I, the criminal offense in the Rome Statute is completed based on
the intentional initiation of a disproportionate attack. The highest possible mens rea
standard implicitly concedes that some foreseeable civilian casualties are lawful.
Thus, the Rome Statute standard strongly mitigates against the inference of a
criminal intent based on after the fact inferences that the commander might have had
knowledge that a particular attack might cause some level of damage to civilians or
their property, or indeed might have selected another mode of attack likely to
engender more casualties to one's own force.

33. The modem articulation of the proportionality principle in Article 8(2)(b)(iv) (the
crime of disproportionate attack) widens the scope of the military advantage that can
be considered in the proportionality analysis (through inclusion of the word overall)
and narrows what level of collateral damage is considered excessive (by specifying
that the damage needs to be clearly excessive to generate criminal liability). These
revisions to the treaty terminology employed by the drafters of Protocol I could be
discounted as a sui generis necessity based on diplomatic convenience, but the
reality is that the standard of Article 8(2)(b)(iv) accurately reflects the state practice
that established the meaning of proportionality under customary international law at
the time that the LTTE launched its artillery fire from within the NFZ. To be more
precise, the text of the Rome Statute, as understood in light of the Elements footnote
adopted by consensus, accurately embodies preexisting customary international law.

34. The governments of the United Kingdom, the Netherlands, Spain, Italy, Australia,
Belgium, New Zealand, Germany, and Canada each published a virtually identical
reservation with respect to Articles'51 and 57 as they acceded to Protocol 1.28 The
overwhelming weight of the reservations made clear that state practice did not
intend to put the warfighter into a straightjacket of rigid orthodoxy. The New
Zealand reservation for example (virtually identical to those of other states listed
above) reads as follows:

In relation to paragraph 5 (b) of Article 51 and to paragraph 2 (a) (iii) of Article 57,
the Government of New Zealand understands that the military advantage anticipated
from an attack is intended to refer to the advantage anticipated from the attack
considered as a whole and not only from isolated or particular parts of that attack
and that the term "military advantage" involves a variety of considerations, including
the security of attacking forces. It is further the understanding of the Government of
New Zealand that the term "concrete and direct military advantage anticipated”, used
in Articles 51 and 57, means a bona fide expectation that the attack will make a
relevant and proportional contribution to the objective of the military attack
involved.

35. Furthermore, commanders have every right to consider the safety of their own
forces in making proportionality determinations because, the perspective of the
commander (or other warfighting decision maker) is entitled to deference based on
the subjective perspective prevailing at the time. The Italian declaration with respect
to Protocol I states that in "relation to Articles 51 to 58 inclusive, the Italian
Government understands that military commanders and others responsible for
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planning, deciding upon or executing attacks necessarily have to reach decisions on
the basis of their assessment of the information from all sources which is available to
them at the relevant time." This understanding is replicated in a number of other
State pronouncements. Another reservation from the government of Austria declares
that "Article 57, paragraph 2, of Protocol I will be applied on the understanding that,
with respect to any decision taken by a military commander, the information actually
available at the time of the decision is determinative." The language of the United
Kingdom Law of War Manual summarizes the state of the law which was captured in
the prohibition of Article 8(2)(b)(iv) as it should be understood in light of the
Elements of Crimes,29

The military advantage anticipated from the attack refers to the advantage
anticipated from the attack considered as a whole and not only from isolated or
particular parts of the attack. The point of this is that an attack may involve a number
of co-ordinated actions, some of which might cause more incidental damage than
others. In assessing whether the proportionality rule has been violated, the effect of
the whole attack must be considered. That does not, however, mean that an entirely
gratuitous and unnecessary action within the attack as a whole would be condoned.
Generally speaking, when considering the responsibility of a commander at any level,
it is necessary to look at the part of the attack for which he was responsible in the
context of the attack as a whole and in the light of the circumstances prevailing at the
time the decision to attack was made.

36. In the circumstances prevailing at the time, it is my unqualified opinion that the
overarching necessity of ending the multi-generational struggle against the LTTE
permitted Sri Lanka commanders to consider means of attack that accomplished the
vital goal of "final victory", even as they sought to protect their own forces. It would be
ludicrous to suggest that there is some precept of international law that required
them to send ground forces into the NFZ to respond to the LTTE artillery fire. I cannot
imagine a knowledgeable expert in my field that would suggest otherwise.
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Mr Maxwell Paranagama, Chairman of the Commission to Investigate
Complaints Regarding Missing Persons.

Colombo

Sri Lanka 28th March 2015

Dear M Parana 4ama,

[ was requested to research and provide an expert military opinion on questions
A.1 and A.ii of the Presidential Proclamation, No. 1871/18 of 15 July 2014;

Ai. The principal facts and circumstances that led to the loss of civilian
life during the internal armed conflict that ended on the 19th May 2009,
and whether any person, group or institution directly or indirectly bears
responsibility in this regard by reason of a violation or violations of
international humanitarian law or international human rights law.

Aii. Whether such loss of civilian life is.capable of constituting collateral
damage of a kind that occurs in the prosecution of proportionate attacks
against targeted military objectives in armed conflicts and is expressly
recognized under the laws of armed conflict and international
humanitarian law, and whether such civilian casualties were either the
deliberate or unintended consequence of the rules of engagement during
the said armed conflict in Sri Lanka.

[ attach my opinion, which goes into considerable detail on the history and
context of the events under review to ensure that my conclusions are based on

as full a picture as possible and, in particular, because these events took place
five years ago.

Yours faithfully

14, Hho

J T Holmes
Maj Gen (Rtd)

Attachment:

Sri Lanka Report



Major General (Retired) John Holmes DSO OBE MC

General Holmes’ military career began at the Royal Military Academy Sandhurst in 1968. He
was commissioned into the Scots Guards, before joining 22 Special Air Service Regiment in
1974. His career thereafter was essentially with UK Special Forces until retirement in 2002.

He first saw action in Northern Ireland during 1971 during a tour with the Scots Guards. In
this deployment he won a Military Cross for confronting a crowd of some 350 rioters with
just 3 soldiers behind him. During his first tour as a Troop Commander of 22 SAS he
completed two operational tours in Dhofar (Oman’s Southern Province), fighting a
Communist insurgency. In 1978 he also commanded the UK’s Counter-Terrorist Military
Response Team (CTMRT) and helped evolve the tactics and equipment that have
subsequently been used world-wide in hostage rescue operations. After an operational jungle
deployment, a close protection task in two Central American countries and a further two tours
in Northern Ireland, he attended Staff College in 1982.

After Staff College he was given command of a SAS Squadron and for 6. months of his two
year posting again commanded the CTMRT. In late 1989 he took over command of 22 SAS
Regiment, which was deployed in 1991 in Western Iraq during Gulf War One. He was
awarded an OBE for this deployment. Additionally, as commanding officer, he was charged
with oversight and command of CTMRT and deployed on numerous domestic and overseas
exercises. He returned as Director UK Special Forces in 1999 and deployed to command
Operation Barras in Sierre Leone in 2000. This was a highly complex and challenging
hostage rescue operation in the Sierre Leone jungle. Its ultimate success acted as part catalyst
to the successful conclusion of the Sierre Leone conflict. He was awarded his DSO for this
operation.

His various staff appointments included a posting in Washington DC as the Special
Operations Liaison Officer and three years at Supreme Headquarters Allied Powers Europe in
Belgium, where he was SACEUR’s NATO Command Group Secretary. During this latter
appointment he was involved in-planning for operations in Kosovo.



TABLE OF CONTENTS
ANNEX 1 - MILITARY EXPERT OPINION BY MAJOR GENERAL JOHN HOLMES

DSO OBE MC ...ttt sttt sttt b e b et ne bt ne b et ne e 1
INTRODUGCTION. .. .ottt sttt sttt sesbe st eseetesbe s eseasesbeeesennes 3
10 1110 4 T= U Y PSP UPROPPRPPR 3
ool U 7= 1 o] TSRS 4
N | o PSSR US 4
GOSL POLICY .ottt ettt e s e e s e e e st e e e sat e e e nse e e e nre e neeeanneneas 5
BACKGIOUNG ...ttt b e bbb 5
0] o TS RSP PR 5
L1211 T S SRS SSR 6
LTTE POLICY oottt e in ettt ne et ane e 7
[T Tod 10 | (01U o 1 S ST SROPSS 7
POLICY et Rttt bbbttt 8
B I = UL o PO T TSSO U TR PRPR PP 9
THE FINAL PHASE- THE EASTERN WANNI ......ccooiiiiie e 10
9 .JANUANY 20009......c. et 10
D] [=T o g o = USSR 11
ChalleNgES POSEA ........ccuieiiiec ettt et te et reeaesreeste e nnes 11
Ground and WEALNET ..........oo ittt 14
SLA Military Capability..........cccovoiiiiiiece e 15
LTTE Military Capability .. .........cccoii i 17
| T < S0 S ST PSPPI 19
SLA: Rules of ENgagement (ROE) ........ccocoiiiiiiiiiiiec e 21
PropOrtiONalITY ..o 23
CRATER ANALY SIS ..ot e e ee e e e e e nae e e aneas 24
IMAGERY ANALYSIS ..ottt sttt ne s 26
=] 010 N o T USRS 26
=] 010 N o PSRRI 27
IMAGETY SUMIMIANY ... .oiiiiiieiiie ettt e e e st e e st e e e ssa e e e nsbeeansseessneeanseaeas 28
CONCLUSIONS ...ttt ettt st et b e be e e seabe e e neenees 29

ANNEXES: ... 35



ANNEX A - BIBLIOGRAPHY



INTRODUCTION

Summary

The Liberation Tigers of Tamil Ealam (LTTE) were founded in 1976 and carried out their
first major attack on 24 July 1983. From the outset, the LTTE’s military commander was
Velupillai Prabhakaran. By 2002 the LTTE controlled large tracts of Northern and
Eastern Sri Lanka and were supported by a rich and influential diaspora. They had also
fashioned a well trained and equipped military force comprising land, sea and air
components. The movement was ruthless in its control of Tamil areas including the
violent suppression of Tamil opposition groups and forced recruitment of child soldiers,
both boys and girls. “Velupillai Prabhakaran demanded absolute loyalty and sacrifice
and cultivated a cult-like following”.* An undated LTTE oath of loyalty even mentioned
Velupillai Prabhakaran by name:

“I hereby affirm sincerely to toil to redeem our motherland, Tamil Ealam, from
the oppressors of atrocities and to establish the lost sovereignty and uphold the
dignity of our race, under the leadership of our national leader Hon V
Prabhakaran and dedicate myself to the liberation of the nation and fight against
all suppression”. 2

For the first 23 years of the conflict the Government of Sri Lanka (GoSL) remained open
to a political solution with the LTTE and tried to engage them in peace talks. GoSL even
accepted an Indian Peace Keeping Force for two years in 1987. In 2002 a peace process
was facilitated by Norway and a ceasefire agreement signed and a Monitoring Mission
established (SLMM). Between Feb 2002 and May 2007, the SLMM ruled that the LTTE
violated the ceasefire 3,830 times as opposed to 351 violations by GoSL?. Hostilities
resumed in July 2006 witha successful GoSL campaign securing the Eastern Province by
July 2007. In March of that year GoSL had also launched an offensive in the north where
the LTTE controlled some 6,792 sq kms of territory (‘The Wanni’). By Nov 2008 the
Western Wanni was secured and operations were underway to take the LTTE
administrative capital of Kilinochchi, which was secured on 2 Jan 2009. Until January
2009 there were no significant complaints against the conduct of the Sri Lankan Armed
Forces . In fact quite the reverse is true: a cable from the US Embassy in Colombo to the
US State Department states:

! Report of the Secretary General’s Panel of Experts on Accountability in Sri Lanka [hereinafter ‘Darusman
Report’] (31 March 2011) < http://www.un.org/News/dh/infocus/Sri_Lanka/POE Report Full.pdf>. para 31.
% Translated copy of an LTTE oath, undated, as found in document recovered by SLA.

® Ministry of Defence (MOD), Democratic Republic of Sri Lanka, Humanitarian Factual Analysis Sri Lanka, July

2006- May 2009 (July 2011), para 125.



“The Government has gained considerable credit until this point for conducting a
disciplined military campaign over the past two years that minimized civilian
casualties ™.

Accusations

3. There are numerous critical reports that have alleged that the Sri Lankan Army
(hereinafter, SLA) disregarded the laws of armed conflict and international humanitarian
law during the final five months of the campaign in the Wanni. | have read a number of
these reports including the following:

e The Secretary General’s Panel of Experts on Accountability in Sri Lanka dated 31
March 2011 (The Darusman Report)5.

e The report of the Secretary-General’s Internal Review Panel on UN Action in Sri
Lanka dated November 2012 (The Petrie Report).6

e The University Teachers for Human Rights (Jaffna) Special Report No 32 dated
10.06.09.7 — in essence, a Tamil report, critical of both GoSL and the LTTE.

e US Embassy Cables-‘Wikileaks’

e Human Rights Watch-War on the Displaced February, 2009.2

4.  The above reports contain a number of allegations, a major one of which is that the scale
of the loss of civilian life in the final five months of the war was contrary to the principles
of distinction, military necessity and proportionality as defined by the laws of armed
conflict and international humanitarian law. They refer in particular to the continuous
shelling of civilians in no fire zones (NFZs) and directed artillery fire at hospitals, both
temporary and permanent.

Aim

5. The aim of this document is to report on the actions of the SLA against the LTTE during
the final five months of the war to help determine whether the SLA’s operations,
particularly regarding the use of artillery, constituted a deliberate disregard of the laws
of armed conflict and international humanitarian law. In addition, this report addresses
whether the military operations of SLA were proportionate in accordance with the
laws of armed conflict.

* US Ambassador Robert Blake, ‘Sri Lanka: Declared Safe Zone Inoperative; ICRC Contemplates Full Withdrawal’,
Embassy Colombo, WikiLeaks, 27 January 2009, released 30 August 2011, para. 7. <
http://www.cabledrum.net/cables/09COLOMBQ95 >.

*Darusman Report, (31 March 2011)

® Report of the Secretary-General’s Internal Review Panel on United Nations Action in Sri Lanka, (November 2012)
< http://www.un.org/News/dh/infocus/Sri_Lanka/The_Internal_Review_Panel_report_on_Sri_Lanka.pdf >.

" University Teachers for Human Rights (Jaffna), ‘A Marred Victory and a Defeat Pregnant with Foreboding,
Special Reporz No. 32 (10 June 2009), < http://www.uthr.org/SpecialReports/spreport32.htm >.

® Human Rights Watch, War on the Displaced, 19 February 2009
<http://www.hrw.org/sites/default/files/reports/srilanka0209webwcover_0.pdf >.
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GoSL POLICY

Background

Mahinda Rajapaksa was elected President of Sri Lanka in November 2005: "his manifesto
included a pledge to review the 2002 cease-fire agreement with the LTTE. He was also
committed to an increase in resources for the SLA and was well aware that the LTTE had
used the ceasefire to rearm. By July 2006 hostilities had resumed. The failure of
successive peace initiatives over the years cannot have encouraged continued political
dialogue and the US ‘War On Terror’ together with the proseription of the LTTE as a
terrorist organisation by the US in 1997, the UK in 2001 and the EU in 2006, would also
have added weight to consideration of a possible military solution.” It was also felt that
the intervention of India in June 1997 halted an ongoing and successful SLA operation
that would probably have destroyed the LTTE — a set of events that was not forgotten in
2009. ° Additionally GoSL were aware that the LTTE were using the protracted
ceasefire to rearm. ™

Policy

The then President appointed himself to be Minister of Defence and his brother,
Gotabaya Rajapaksa, as Secretary of Defence and Lieutenant General Fonseka as Army
Commander. The President also obtained parliamentary approval for major increases in
the defence budget which grew to $1.6b in 2009. ** This allowed General Fonseka to
revitalise the SLA by increasing both its remuneration and its manpower to 300,000
troops over 3 years™, which created 5 new divisions** and facilitated an operational
rotation of units at the front, whilst securing rear areas. The Sri Lankan Air Force
(hereinafter, SLAF) was also re-equipped and, importantly, as the ‘Sea Tigers’ controlled
a sizeable length of the Eastern coastline, the Sri Lankan Navy (hereinafter, SLN)
developed a blue water capability.

% Manjula Fernando, ‘EU classification of LTTE as a terrorist group stands’, Sunday Observer (16 November 2012)
< http://www.sundayobserver.lk/2014/11/16/fea06.asp >.

19 K.M. de Silva, Sri Lanka and the Defeat of the LTTE (Colombo: Vijitha Yapa Publications, 2012), p. 2.

X MOD, Humanitarian Factual Analysis Sri Lanka, para 88.

12 Anjali Sharma, ‘Post-War Sri Lanka: A Resurgent Nation’, Observer Research Foundation (12 July 2010) <
http://orfonline.org/cms/sites/orfonline/modules/analysis/AnalysisDetail.html?cmaid=19481&mmacmaid=19470 >.

3 Ahmed S. Hashim, When Counterinsurgency Wins: Sri Lanka’s Defeat of the Tamil Tigers (New Delhi:
Cambridge University Press India Pvt. Ltd., 2014), p.188
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http://orfonline.org/cms/sites/orfonline/modules/analysis/AnalysisDetail.html?cmaid=19481&mmacmaid=19470

Training

8.  Historically, the SLA had been a relatively inflexible and ponderous organisation with
little manoeuvre capability. This effectively gave the LTTE, who were capable of rapid
deployment, the initiative and also allowed them to build effective terrorism and
conventional military capabilities in parallel. ** One of the most striking military reforms
was a new emphasis on small unit operations — hitherto the SLA had always operated, as
if in a conventional operational setting, at company and platoon level. This made them
vulnerable to LTTE ambushes, artillery and mines. This new emphasis on small unit
operations kept casualties lower and proved more effective in terms of both
reconnaissance and subsequent strike action. It also better prepared the SLA for
operations in a variety of environments from primary jungle to thick bush, paddy fields
and plantations. The new tactics encompassed the creation and expansion of specialised
units such as Special Forces and the Rapid Action Battle Squad and the Special Boat
Squadron in the Navy. '® Infantry Battalions also gave selected individuals specialist
training and formed them into 4 or 8 man teams, called Special Infantry Operational
Teams.

9. The former Commander of the SLA, General Cyril Ranatunga, who oversaw the
successful 1997 operations against the LTTE, established the Directorate of Human
Rights and Humanitarian Law in January 19971’ His memoires, written in 2009, were
critical of government policy and are worth-quoting as he not only perceived the lack of a
policy, but also clearly understood the many lines of operation that a successful strategy
would require:

“There appeared to be a total lack of continuity in the conduct of operations
against the armed Tamil terrorists. This is the result of having no policy on how
to eradicate terrorism. This type of ethnic- based armed conflict, once ignited due
to many reasons, is difficult to eradicate without a firm policy derived from
strength and practice ability”. 18

10. One of his requirements was for all ranks to understand and implement Human Rights
and Humanitarian Law. He understood the importance of seeking not to alienate the
Tamil civilian population and sought to improve on ‘hearts and minds’ training.
According to the SLLA’s own statistics some 140,971 soldiers of all ranks were trained or
refreshed on various courses between 1997 and 2008. Similar directorates for the Navy
and Air Force were established in 2002.According to evidence given before the LLRC
Commission in August 2010, human rights cells had been set up at every HQ down to
field level:

% Ibid. at pp. 31-32

16 Fish, Sri Lanka learns to counter Sea Tigers’ swarm tactics

Y MOD, Humanitarian Factual Analysis Sri Lanka, para 248.

'8 General Cyril Ranatunga, Adventurous Journey: From Peace to war, Insurgency to Terrorism (Sri Lanka: Vijitha
Yapa Publications, 2009), p.92



11.

12.

“The Security Council had decided to pursue a strategy aimed at avoiding civilian
casualties in the conduct of military operations. Accordingly, all operational
orders to the Army, Navy and Air Force had clearly directed that every possible
step be taken to avoid civilian casualries ™*°.

LTTE POLICY

Background

The LTTE had an organised command structure that was divided into 7 geographical
divisions or wings, each under the command of a district .commander who was
responsible to Velupillai Prabhakaran. Additionally, there were 10 specialist wings;
intelligence, procurement, finance, military, political, communications, research, black
tigers, sea tiger and air tiger, all of which reported to directly to Prabhakaran. At the
beginning of 2008 it was estimated that the military wing had approximately 20 to 30,000
fighters or cadres supported by an auxiliary force that had been given basic military
training. The LTTE were able to access military equipment, finance and political support
through the extensive Tamil diaspora, some of whom were supporters of the LTTE;
throughout the 2002/06 ceasefire the LTTE were able to upgrade their weapon systems
and to stockpile weapons, ammunition and equipment not only on shore but also in
floating armouries in international waters. The Air Tigers had approximately 25 trained
pilots and 6 Czech-built Zlin Z-143 single engine four seat aircraft that were modified to
carry up to four bombs per mission.?* Their last attempted strike was on 20 February
2009 when 2 aircraft attempted a ‘9/11° type attack on Colombo — they were destroyed
before they reached their targets.

The Sea Tigers were demonstrably more successful than their air compatriots. At their
height they numbered some 6,000 fighters divided into numerous teams based in units
along the North East coast. They adapted or manufactured many of their own craft,
including semi-submersibles, and were developing mini submarines. Importantly, they
co-operated closely with the Military Wing and were carefully integrated into most
operations.?? But by the end of 2008 the SLA had captured 20 Sea Tiger bases and their
contribution in the last months of the war was minimal. The ‘Black Tigers’ comprised
elite fighters especially trained for suicide missions under the direct command of

1% Report of the Commission of Inquiry on Lessons Learnt and Reconciliation (Hereinafter ‘LLRC”) (November

2011) <

http://www.priu.gov.lk/news_update/Current_Affairs/ca201112/FINAL%20LLRC%20REPORT .pdf >.

para 4.36
0 International Crimes Evidence Project Report (ICEP), ‘Island of Impunity? Investigation into international crimes
in the final stages of the Sri Lankan civil war’ [Hereinafter ‘Island of Impunity’] (February 2014), paras. 16.113

onwards

2! |bid, para. 16.128.
% |bid, para. 16.134.



Velupillai Prabhakaran. Following the example of the bombing of the US Embassy in
Beirut by Islamic Jihad in 19847, the LTTE were the first terrorist organisation to perfect
and develop the use the suicide concept since World War Il. They established this tactic
as an integral part of their fighting strategy and transferred their expertise to other
terrorist organisations.

Policy

13. The LTTE used the period of the 2002-6 ceasefire to rearm and to prepare for what they
referred to as “the final war?*. They also endeavoured to consolidate their political and
administrative organisation in the territories that they held and attempted to extend their
influence in other parts of the country where, under the terms of the ceasefire agreement,
they were allowed to set up political offices. *°

“It operated and sought to project itself as a de facto state. To this end the LTTE
developed a well-structured international strategy and, in the territory it
controlled, established its own police, jails, courts, immigration department,
banks and some social services”%.

14. However, there were setbacks. In 2004, the second in command of the LTTE,
Vinayagamoorvthi Muralitharan, (aka. Colonel Karuna), defected together with his 6,000
fighters. He not only provided significant intelligence that assisted later operations, but
his defection also led to a substantial reduction in LTTE recruitment in the Eastern
Province?’. It was also clear that the events of 9/11 and the subsequent war on terror
would have a knock-on effect on the international community’s perception of the LTTE.
With the help of the Indian Navy, the Sri Lankan Navy began to reduce the LTTE’s
maritime capability and seize its floating armouries — according to Jane’s Review, 11
LTTE floating armouries were destroyed in 2006 and a further 3 in 2007.% These logistic
issues manifested themselves in the last months of the war when the LTTE allegedly ran
short of artillery ammunition. % It also put added significance on the LTTE’s ability to
manufacture their own war material.

15. Whilst the LTTE acknowledged and prepared for a further conflict, it was, perhaps, not
initially apparent to them, despite the very obvious improvements to SLA capabilities,
that this would be fought at a sustained tempo which their logistics structure would be
incapable of supporting and for which their manpower reserves would be inadequate. The
loss of the Eastern Province in July 2007 meant that defeat was possible; the loss of their
administrative capital, Kilinochchi, on 2 January 2009 meant that, unless they could

28 <On This Day (1950-2005) 20 September 1984°, BBC website. <
http://news.bbc.co.uk/onthisday/hi/dates/stories/september/20/newsid_2525000/2525197.stm

# MOD, Humanitarian Factual Analysis Sri Lanka, para 121.

% |bid para. 120.

%% Darusman Report, para 33.

%" Malik Jalal, ‘Think Like a Guerrilla, Counterinsurgency Lessons from Sri Lanka’, Harvard Kennedy School
Review (2011), p. 6

% Jane’s Intelligence Review

2 |CEP, Island of Impunity, para 16.126.



secure a ceasefire, military defeat, in detail, was inevitable: the only strategy available to
the LTTE after Kilinochchi fell was to secure a ceasefire and to bend all their resources to
achieving that goal. This was a strategy acknowledged by US Ambassador Blake in his
cable to the State Department of 5 February 20009,

“The LTTE had refused to allow civilians to leave because the LTTE needs the
civilians as human shields as a pool for forced conscription, and as a means to
try and persuade the international community to force a cease- fire upon the
government, since that is the LTTE s only hope. »30

Training

16. The training given to front line LTTE fighters fell broadly into three categories. Basic
training, which lasted approximately 4 months® and took place in LTTE bases which
were established in almost every village®*: special operations training, which included
special reconnaissance, sniping, mine laying, artillery® : and last, but by no means least,
refresher training® for all of the above. The LTTE,

“invested heavily in training and discipline, command and control,
communications, ideological indoctrination and psychological warfare

instruction”. *°

The preamble to a LTTE training document seized in 2009 describes the movement’s
aims and concludes by stating,

“In such a situation military training must be provided that gives efficiency and
confidence in order to drive away the enemy with vigour to reclaim our territories
and it is our political aim to build up a militarized people power with clear
political vision. Accordingly we have established our hierarchy and militarized
our activities™.

17. The inference of the above statement was that the LTTE would militarize the Tamil
civilian population in the areas that they controlled.

“Civilians were also enlisted by the LTTE into their war effort in other ways,

using them, for example, to dig trenches and build fortifications, often exposing

them to additional harm”®'.

%0 US Ambassador Robert Blake, ‘Co-chair Meeting with UN Special Envoy to Sri Lanka’, Embassy Colombo,
WikiLeaks, 5 February 2009, para 4.

3] iberation Tigers of Tamil Eelam (LTTE)’, Jane’s World Insurgency and Terrorism (6 Jun 2012), p. 11.

%2 paul Moorcroft, Total Destruction of the Tamil Tigers (South Yorkshire: Pen & Sword Military, 2012), p. 94.
¥ MOD, Humanitarian Factual Analysis Sri Lanka, para. 49.

* Ibid, para. 51

* |CEP, Island of Impunity, para 16.120.

*Translated Copy of LTTE training document handed to author by SLA, undated.

¥ Darusman Report, para 68.



18.

They also pursued exclusionary policies in the areas they controlled. The worst example
was the expulsion of some 75,000 Muslim residents from the Jaffna peninsula in October
1990.% Overall, the civilian population were there to be used for whatever purpose the
LTTE saw fit. Tamil opposition groups were ruthlessly stamped out and internal dissent
was not tolerated — the LTTE saw itself as the sole representative of the Tamil people and
“its elusive leader, Velupillai Prabhakaran, demanded absolute loyalty and sacrifice and
cultivated a cult-like following™*°

THE FINAL PHASE- THE EASTERN WANNI

9 January 2009

The SLA had, by 9 January 2009, secured the western part of the Northern Province,
opened up the A9 road through to Jaffna (for the first time in 23 years) and occupied
Kilinochchi, the administrative capital of the LTTE. On 2 January the President called
upon the LTTE to lay down its arms and surrender.®° The SLA had effectively reached a
tipping point whereby the LTTE were now trapped- in an area of some 1,800 sq kms (see
map at Annex B) and was surrounded on three sides. It would also have been obvious to
the SLA command chain through aerial reconnaissance, UAV footage and Humint,*" that
there were large numbers of civilians trapped in the same area. This would clearly present
tactical challenges if the fighting was to continue and was probably a factor in offering
terms. The LTTE did not surrender. Indeed the retention of a civilian population in their
zone of influence was a vital element of their strategy as it,

“Lent legitimacy to their claim for a separate homeland and provided a buffer

against the SLA offensive”.*?

Over the next five months the number of civilians trapped in the remaining LTTE
controlled area became a subject of intense debate between GoSL, the UN and associated
NGOs. The Darusman Report states that “around 330,000 civilians were trapped into an
ever decreasing area, fleeing the shelling but kept hostage by the LTTE”.* In factual
terms, 290,000 IDPs were processed at the end of the war and the University Teachers
Report in its introduction states that “Militarily stymied, it (LTTE) took physical hostage
of 300,000 people in its final stages”. Whilst the true number will never be known, it can
be reasonably assumed that a minimum of 290,000 civilians were concentrated into the
shrinking LTTE perimeter during the final months. But it should not be forgotten that for

® MOD, Humanitarian Factual Analysis Sri Lanka, para 35.
% Darusman Report, para 31.

0 MOD, Humanitarian Factual Analysis Sri Lanka, para 173
*! Human intelligence sources

*2 Darusman Report, para. 70

** Darusman Report, p. ii.
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many of the civilians this was their home and that they feared what would happen to them
if they crossed over — some also had experienced the SLA occupation of Jaffna and had
moved with the LTTE since 1995.* Many also had relatives serving with the LTTE
either voluntarily or as a result of forced recruitment.

Dilemma

19. Given that the LTTE had no intention of surrendering, GoSL had an unpalatable
dilemma. It could either accept a ceasefire, which the international community and UN
were starting to promote, or continue with the offensive whilst trying to mitigate the
threat to civilians. GoSL had no intention of accepting a ceasefire, as experience had
shown that the LTTE merely used ceasefires to regroup and rearm. This occurred in 1997
during the Indian brokered ceasefire and again during the 2002/06 ceasefire. There would
also have been concern that the LTTE leaders would escape and be-able to start a
guerrilla campaign. A UN concern voiced by Sir John Holmes, UN Under-Secretary-
General for Humanitarian Affairs 2007 -2010, was that the LTTE might use the trapped
civilians to stage a mass suicide,

“My worst fears of a concluding dreadful act of a Masada-style mass suicide were
not realised”.*

In my military opinion, factoring in this experienced diplomat’s view, which appears to
corroborate some of the GoSL’s own views on the ruthlessness of the LTTE, this
presented as a wholly unique and unusual hostage taking situation. Indeed, ISIL, in Syria,
has adopted some of these strategies, forcing the allied coalition in Irag to make hard
choices in the overall protection of the civilian population and the stability of the region.
However, | must stress that final phase of the Sri Lankan situation, in 2009, appeared, at
the time, to be a unique event, pitting the GoSL against a well trained and suicidal
fighting force who were prepared to kill their own civilians. In fact, | do not believe that
the strategic difficulties of resolving the last phase of the war have been fully appreciated
by military strategists until relatively recently.

SLA tactics would have to take into account their likely casualties when they pressed
their case against a fanatical enemy determined to fight to the last. If the strategic aim
was to destroy the LTTE and its leadership once and for all, thus saving lives in the long
term, then the dilemma was how to accomplish this whilst saving as many of the civilians
trapped in the Wanni as practically possible. Tactical options open to the SLA are
discussed in more detail at paragraph 20 below.

Challenges Posed

20. From the start of the Eastern offensive in August 2006, GoSL had referred to their
operations as being ‘Humanitarian’, which perhaps reflected the emphasis placed by SLA

** Darusman Report, para. 71.
%8 Sir John Holmes, The Politics of Humanity: The Reality of Relief Aid (London: Head of Zeus, 2013), p.112; Sir
John Holmes was UN Under-Secretary-General for Humanitarian Affairs 2007 -2010
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21.

22.

on civilian protection, rather than any form of punitive aspect directed against civilians:
but nothing can have prepared them for the challenge they now faced. In an area
approximately the size of Greater London within the M25, with no dominating ground
and during the inclement weather of the north east monsoon, they had to kill or capture
up to 5,000 thousand well-armed, fanatical LTTE fighters (many of whom had been
issued with cyanide pills) in prepared positions, operating amongst and around over
290,000 civilians, who were themselves short of food and medical supplies. Additionally,
large numbers of LTTE fought in civilian clothes in order to “confuse the drones and
exploit the civilians as a human buffer”.*® Indeed, the Darusman Report makes it clear
that in the last phase stage of the conflict “LTTE cadre were not always in uniform...”.*'
The author can think of no military precedent that the SLA could have turned to for
guidance. This would have been a challenge for the most professional and best informed
and equipped armies in the world.

All the available evidence shows that the LTTE were using. civilians as human
buffers/shields to obtain a military advantage. “*The SLA would have been justified in
using appropriate firepower to attain their military objectives. To do otherwise would be
tactically unjustifiable.

In military terms the tactical options were stark. Field Commanders would have been
well aware of past SLA casualty numbers and it is-generally acknowledged that soldiers
become less prepared to put their lives on the line towards the end of a campaign that is
obviously moving towards a successful conclusion. As it was, and according to official
GoSL figures, a total of 2,126 members of the Sri Lankan Security Forces were killed
and 10,679 wounded from 1 January to 19 May 2009. Conversely, higher command
would have been eager to get the job completed whilst the SLA had both the initiative
and the momentum to achieve the strategic goal The one inescapable military certainty
was that the LTTE could only be defeated "in detail’ through a protracted infantry and
Special Forces operation. - More sophisticated armed forces could have considered an
amphibious option behind LTTE lines, which might have achieved surprise and shortened
the conflict. In my military opinion, the SLA did not have a sufficient amphibious
capability. Similarly, the Sri Lankan Air Force did not possess the rotary assets to
complete an airmobile assault. More imaginative use of armour might also have been
considered, but the terrain, weather (see below) and soft soil limited its deployment as did
the availability to the LTTE of anti-tank missiles and mines. A well targeted Special
Forces operation with the aim of killing Prabhakaran and his immediate commanders
could have been countenanced with precise intelligence and precision guided weapons
(PGMs). But SLAF did not have the exact location of Prabhakaran and, as the perimeter
shrunk, the collateral danger to civilians increased. The latter also negated the use of
overwhelming and sustained firepower. The only realistic option was a step by step
‘boots on the ground’ advance. Photographs taken by the author in December 2014 at

*® Frances Harrison, Still Counting the Dead: Survivors of Sri Lanka’s Hidden War® (London: Portobello Books,
2012), p. 245.

*" Darusman Report. Para97. pp27-28

*® Darusman Report. Para98. p28
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22.

23.

24,

Annex C show the few remaining houses in the combat area that still show battle damage
— although of little evidential significance, the battle damage has all been caused by small
arms fire. The tactical balance to be struck was to ensure the assaulting troops were given
the necessary fire support whilst minimising SLA casualties and collateral damage and
civilian casualties.

The mitigation measures adopted to protect civilians included the attempted designation
by GoSL of NFZs,*® humanitarian corridors, leaflet drops (examples are shown at Annex
D), the use of loud speakers to encourage civilians to cross the lines, UN organised
humanitarian aid convoys, the facilitation of ICRC brokered evacuations from the beach,
and the preparation of camps and medical facilities to receive significant numbers of
IDPs. On 6 April 2009, as detailed in paragraph 174 of the Darusman Report, the
Commander of the SLA, Lieutenant General Fonseka, was quoted in Sri Lanka’s
Observer newspaper as saying that the SLA was involved in “the world’s largest hostage
rescue” operation.”® On 12 April, coinciding with the Sinhala and. Tamil New Year the
Sri Lankan President announced a 48 hour period of military restraint to allow civilians to
escape and for the LTTE to surrender (see Annex E). On 27 April 2009 a joint Indian-Sri
Lankan statement was released which stated,...the Sri Lankan security forces have been
instructed to end the use of heavy calibre guns, combat aircraft and aerial weapons
which could cause civilian casualties”. In fact, and according to a Government source
the use of artillery and 122mm mortars had been stopped with the declaration of the first
NFZ on 19 January 2009. However, and according to the same source, the use of 81 and
82mm mortars was possible with Brigade or Divisional agreement. There is therefore a
degree of ambiguity in the Presidential statement for the definition of a heavy calibre gun
— see para 24. **

The most effective measure to reduce civilian casualties would be the degree of detailed
planning and rehearsal that would govern the assault during the last few months. Equally
important would be the tempo of operations, as surprise was going to be difficult to
achieve and too much haste, given the LTTE tactics, would inevitably result in more
civilian casualties. Step by step Special Forces led, infantry operations gradually became
the norm and this was reflected in Lieutenant General Fonseka’s comment (Paragraph 22
above) on 6 April 2009. For the final assault across the Nandhikkadal Lagoon into what
were NFZs 4 and 5, a model was created which accurately reflected LTTE positions as
pin pointed by UAV coverage.

It is perhaps useful at this stage to understand some military terminology. A direct fire
weapon is in simple terms one that is aimed and fired at a visible target. An indirect fire
weapon is one where the firer cannot actually see the target and is normally working off
co-ordinates provided by an observer closer to the front — mortars and artillery are
indirect fire weapons. Obviously the danger of collateral damage is greater with an

* The LTTE did not agree the terms of any NFZ in the final phase.

*® Darusman Report, para. 174

> Moorcroft, Total Destruction of the Tamil Tigers, p. 144

%2 Heavy Artillery are guns of 155m and the SLA neither used, nor were in possession of heavy artillery during the

conflict.
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indirect fire weapon. It should be born in mind that during combat it is unusual to be able
to destroy an indirect fire weapon with direct fire except by the use of air delivered laser
guided bombs or rockets. However, to have such a capability immediately available
would have required a ‘cab rank’ of airborne, armed aircraft available for immediate
tasking by ground troops: the Sri Lankan Air Force did not have that capability. The
dilemma for the SLA was how to respond when their ground forces were subjected to
LTTE indirect fire: did they respond in kind and would any response have been
proportionate. This is discussed further at paragraph 28. Artillery is generally
acknowledged to fall into three categories:

e Light artillery are guns up to and including 105mm calibre.

e Medium artillery are guns of more than 105mm and less than 155mm.

e Heavy artillery are guns of 155mm and larger (not possessed by SLA).

Ground and Weather

25. The terrain in the Eastern Wanni varies from primary jungle in the south to paddy fields
and Palmyra plantations around Kilinochchi and dry scrub towards the coast. The whole
area was waterlogged in January 2009, as indeed it was when the author visited in
December 2014. There are two significant natural water obstacles parallel with the coast;
the Jaffna Lagoon to the north and the Nandhikkadal Lagoon to the south. The latter
would play a significant role in preventing civilians from escaping west to safety. The
appalling conditions were worsened when the LTTE destroyed the walls of the
Kalmadukulam tank, which flooded some fifteen square kilometres. They attempted to do
the same to the Iranamadu tank, the largest reservoir in the north (approximately 6 to 8
times the size of the Kalmadukulam tank), but the LTTE fighters sent to complete the
mission disobeyed orders and surrendered to the SLA instead.”® It is of note that if they
had completed their mission successfully, the effects were potentially catastrophic for
both trapped civilians and the advancing SLA. The area was bounded by two un-metalled
roads, the A9 running north to Jaffna and the A34 running from Mullaittivu on the coast
west to its junction with the A9. The soil type varies from ‘paddy’ earth around
Kilinochchi to lighter sandy soil and then sand along the beach and lagoons.

26. The north east monsoon lasts from December to March and on poor days brings a low
cloud base and torrential rain, which would have had a significant effect on airborne
surveillance, whether from satellites, fixed wing aircraft or UAVs. The US State
Department Report to Congress on Incidents During the Recent Conflict in Sri Lanka,
2009, states, when referring to satellite imagery, on page 10 states that, “sandy soil
conditions in the NFZ and the emerging monsoon season resulting in increased cloud
cover further complicated efforts to monitor the conflict with commercial and USG
sources.” | have adopted this observation to conclude that the prevailing weather
conditions made contemporaneous and accurate satellite imagery difficult.

*% paul Moorcroft, 1bid, p. 134.
% U.S. Department of State, Report to Congress on Incidents During the Recent Conflict in Sri Lanka (2009), <
http://www.state.gov/documents/organization/131025.pdf >. p. 10
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27.

28.

29.

SLA Military Capability

The strategic and political direction of the war against the LTTE was provided by the
National Security Council (NSC), which was “charged with the maintenance of national
security, with authority to direct security operations and matters incidental to it”.>> The
NSC’s directives would then be passed through the Joint Operations Headquarters, run by
the Chief of Defence Staff, to the individual service commanders. In the case of the SLA,
command then passed from the Army Commander to regional headquarters known as
Security Forces Headquarters (SFHQ), and from there to Divisional and Task Force
Headquarters for implementation.® For operations in the Eastern Wanni, one SFHQ was
involved, SFHQ-Wanni based at Vavuniya.”” Operations in the Wanni were conducted
by five divisions, although one of these (58 Division) was also designated a Task Force,
and 4 Task Forces. A Division was sub-divided into three Brigades of three infantry
Battalions each. A Brigade consisted of between 2,500 and 3,000 personnel. A Task
Force consisted of only two Brigades of three Battalions each. There were also specialist
Brigades such as Special Forces, Commando, Air Mobile and an Artillery Brigade.>®
Overall, it is reasonable to assume that there were approximately 80,000 troops available
for operations in the Wanni (East and West). Whilst this might, on the face of it, sound
excessive, it merely reflects the reality of conducting operations in challenging
circumstances with high casualty rates, inclement weather and a fanatical enemy. There
was also the need to rotate units through the front line, whilst also securing rear areas.
The available SLA deployment area declined in parallel with the shrinking perimeter.

In terms of artillery support open sources indicate that the SLA had access to (45):

e Mortars — 81mm, 82mm,107mm, 120mm.

e Artillery — 85mm, 122mm, 130mm, 152mm.

e MBRLs-122mm
The artillery, MBRLs and-the 107mm and 122mm mortars would probably have been
part of the Artillery Brigade and detached to support Divisions and Task Forces. The
81mm and 82mm mortars are more likely to have been integral to infantry Battalions. It
is of note that the SLA did not possess heavy artillery (guns of 155mm calibre and
above).

According to the SLA the only fuzes available for both artillery and mortars were ‘impact
fuzes’ — eg. they exploded on hitting the ground. Although there have been some
references to MBRL air burst fuzes being used by the SLA, *° these cannot be
substantiated. Indeed, given the protection afforded by the tree canopy in many areas, a
purchase of air burst munitions would not have made a lot of sense. Artillery and mortar
fire support is most effective if it is properly controlled and directed. To this end the SLA
would have deployed Forward Observation Officers (FOOs) and relied on their UAV
coverage for target identification. They also had 4 Chinese locating radars, which, by

> |CEP, Island of Impunity, para 16.7.

%% |bid, para 16.27.

> |bid, para 16.34

%8 Ibid, para 16.46

% Moorcroft, Total Destruction of the Tamil Tigers, p. 135
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numerous accounts were highly effective.?’. Locating counter battery radars have been
developed principally for counter-battery fire — they enable a commander to locate enemy
guns that have been shelling his own troops and provide the coordinates to allow his own
artillery to shell the enemy guns. However, this tactic is only effective if the enemy guns
stay in position long enough to become targets themselves. If so called ‘shoot and scoot’
tactics were used by the LTTE then the effectiveness of the counter battery radar would
be somewhat curtailed. An eye witness account of such tactics being used by the LTTE is
recounted by a retired UN Bangladeshi Colonel on page 109 (Chapter 5, The Convoy) of
Gordon Weiss’s book, “The Cage”.®*

30. In the ‘US Department of State - Report to Congress on Incidents During the Recent
Conflict in Sri Lanka, 2009°, | noted that there appeared to be an acceptance of the LTTE
deliberately placing their artillery guns close to civilians in order to cause casualties upon
the Tamil civilian population .%?

31. There are reports of SLA using Multi-Barrel Rocket Launchers (hereinafter MBRLS)
during the final months of the war. It has not been possible to substantiate these claims. It
is of note, however, that the killing power of a MBRL is significant and that at their most
effective, the SLA variant could fire 40 rockets in 18 to 22 seconds. These are described
as ‘area weapons’ which unleash, fierce firepower. This would kill or seriously injure any
unprotected person in an area approximately 600 x 400m. Given the political
circumstances prevailing at the time, if such destructive force had been deployed, this
would have caused a major outcry to halt the fighting. There is no evidence from what |
have examined of the destruction that would have been caused, particularly with regard to
buildings such as hospitals, if such firepower had been unleashed . Moreover,
unnecessary casualties would have been counterproductive to the overall SLA military
strategy: any military commander would have been cognisant of this obvious political
factor.

32. For close air support the Sri Lankan Air Force had Kfir C-2, Kfir C-7 and MiG-27M
Flogger J2 fixed wing aircraft.®® They also had MI 24 attack and MI 17 transport
helicopters. The author could not determine whether Precision Guided Munitions (PGM)
were available to the Air Force.

% Ibid, p. 130.

%1 Gordon Weiss, The Cage, p,109. Weiss describes the account of the UN convoy member who was apparently a
former artillery officer. “ There were artillery exchanges between the army and the Tigers,who had stationed mobile
artillery batteries in and around PTK.Harun could see the barrel flashes from Tiger heavy artillery piece just 300
metres from the hospital, quite apart from hearing its thumping reports.As the Tiger artillery sent outgoing rounds
against the army’s advance and then shifted position,he could count off the seconds until an incoming barrage
responded in an effort to destroy the guns.”

62 «January 27 — The New York Times reported that a hospital came under shelling. The article quoted one witness
saying, “Our team on the ground was certain the shell came from the Sri Lanka military, but apparently response to
an LTTE shell. All around them was the carnage from casualties from people who may have thought they would be
safer being near the UN.” Another witness said, “The team on the ground had suspected that the rebels were firing at
government forces from close to where civilians were taking shelter.”

% ICEP, Island of Impunity, para 16.74.
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33. The Sri Lankan Navy possessed some 50 combat and support ships and in excess of 100
inshore patrol craft.®* They were supported by the Sri Lankan Special Boat Service (SBS)
which by 2009 numbered some 600 personnel.”® The SBS’s role was to penetrate LTTE
territory to provide reconnaissance, surveillance and direct action operations. According
to official accounts® the Sri Lankan Navy established secure sea corridors for civilians
escaping from LTTE held areas, although in practical terms they were probably not that
successful because escaping civilians would have neither the navigational aids nor the
knowledge to conform to them. There are, however, many reports ®’of the Navy helping
escaping civilians, whether by taking them on board or by offering medical treatment.

LTTE Military Capability

34. The LTTE use of civilians has already been referred to elsewhere in this Report, but it is
worth emphasising once again as, during the final months of the conflict, it reached new
levels of intensity. The two quotes below come from the University Teachers Report
mentioned at Paragraph 3 above.

“The upshot was the LTTE whose astounding military success was founded on
despoiling the social fabric of the Tamils and making everything, from child
bearing to education, creatures of its military needs.”

“Even as the LTTE leaders were discussing surrender terms, they were sending

out very young suicide cadres to ‘martyrdom’ to slow down the army advance”. 68

Although reduced to some 5,000 hard-core fighters® the LTTE were reinforced by
conscripted civilians of all ages — as the UN recognised,;

“The LTTE relied on forced recruitment in an attempt to maintain its forces.
While previously the LTTE took one child per family for its forces, as the war
progressed, the policy intensified and was enforced with brutality, often recruiting
several children from the same family, including boys and girls as young as 14.
Civilians were also enlisted by the LTTE into their war effort in other ways, using
them, for example, to dig trenches and build fortifications, often exposing them to

additional harm”.”

35. The LTTE were also masters of defensive earthworks called bunds (example at Annex F),
and they had the time and the conscripted labour to build them. One such bund in the
western Wanni was over 30 kms long and “the SLA lost 153 soldiers in breaching just

% |CEP, Island of Impunity, para. 16.89

% |bid.

% MOD, Humanitarian Factual Analysis Sri Lanka, para 229.

®" Ibid, para. 234-235

% University Teachers for Human Rights (Jaffna), ‘A Marred Victory and a Defeat Pregnant with Foreboding,
Special Report No. 32’ (10 June 2009), < http://www.uthr.org/SpecialReports/spreport32.htm >. p. 2.

% Darusman Report, para. 66.

" Ibid, para 68.
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36.

one section of it”.”" The use of defensive bunkers and bunds lasted until the final days of
the conflict:

“Increasingly, LTTE forces, mounting their last defence, moved onto the coastal
strip in the second NFZ, particularly in the Mullivaikkal area, where the LTTE
leadership had a complex network of bunkers and fortifications and where it
ultimately made its final stand ”."

In terms of artillery the LTTE were reasonably well off, although their supply chains had
been disrupted, especially after the loss of their floating armouries. One source reports
that,

“these vessels were carrying over 80,000 artillery rounds, over 100,000 mortar
rounds, a bullet- proof jeep, three aircraft in dismantled form, torpedoes and
surface to air missiles”.”

According to daily Government press releases during the final five months of the conflict,
the following LTTE artillery pieces and mortars were recovered, although it is not
possible from the information available to determine the last time they had been used’;
e 29 Jan -1 x 152mm artillery piece.
31 Jan — 3 x 120mm mortars, 3 X 81mm mortars, 1 x 60mm mortar.
16 Feb — 2 x 130mm artillery barrels.
24 Feb — 14 x 60mm mortars, 43 x.60mm mortar barrels, 25 x 2 inch mortar
barrels, 3 x 120mm mortar barrels.
3 Mar — 1 x 130mm artillery piece, 1 x 122mm gun barrel.
6 Mar — 6 x 60mm mortars.
16 Mar — 5 x improvised mortars.
28 Mar — 2 x 60mm mortars.
31 Mar — 1 x 130mmartillery piece.
13 May — 2 x 60mm mortars.
15 May — 22 x. 60mm mortars, 1 x 8lmm mortar barrel.
16 May — 1 x 152mm artillery piece, 3 x 60mm mortars, 1 x 81mm mortar barrel.

By way of limited corroboration, there is a report ™ that in one of the last battles (at
Iranapalai) on 4/5 April the LTTE lost three 130mm guns. There is no doubt that the
LTTE had access to artillery and mortars until the end,

“Towards the end of the war the numbers of shells, but not the accuracy
declined”."

™ Moorcroft, Total Destruction of the Tamil Tigers, p. 131

' Darusman Report, para. 97

™ Ahmed S. Hashim, When Counterinsurgency Wins: Sri Lanka’s Defeat of the Tamil Tigers (New Delhi:
Cambridge University Press India Pvt. Ltd., 2014), p. 94

™ Extracted from GoSL press releases between January — May 2009

™ Moorcroft, Total Destruction of the Tamil Tigers, p.137

" Ibid, p. 130.
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37. Alist of all recovered LTTE weapons during the war and some photographs are attached
at Annexes G and H. The list is extensive and includes wire guided anti-tank missiles,
surface to air missiles and homemade MBRLs. There were two capability gaps in the
LTTE inventory: first, the Air Tigers were never really effective and did not contribute at
all during the final months: second, the LTTE had limited surveillance capacity, fire
control measures or equipment. This would not have made a difference during the pitched
battles when SLA were assaulting the bunds, but would have made a significant
difference when LTTE were using indirect fire. One former LTTE intelligence major
interviewed by the author’” stated that when the LTTE pulled back from a location they
would record its position and then shell it from their new position on the basis that the
SLA would have subsequently occupied it. Unobserved fire such as this could obviously
catch civilians and SLA troops alike.

38. The LTTE were technically innovative and made their own weapons including the 6
barrel MBRLs, two of which were recovered on 3 March and 13 May 2009 respectively
(see Annex H). They also manufactured improvised rocket launchers, artillery pieces and
giant mortars (see Annex H). It is believed the giant mortar rounds were still in
development and according to Government sources, the round itself had an improvised
phosphorous war head. An observation on improvised weapons and ammunition is that
their range and accuracy would be inconsistent. For instance, the improvised 6 barrel
MBRL (Annex H) appears to lack a solid platform and so would have been extremely
unstable when fired — this would have resulted in loss of range, inaccuracy and a much
greater spread of rounds, which inevitably would have added to the civilian casualty
count. Perhaps the most effective homemade “weapons" in the LTTE armoury were the
suicide bombers, who were used to the very end. Annex I, which is an extract from a
government list of suicide attacks, details the attacks and casualties during the last five
months of the war. Serial 114, which is attached to this report, deals with the numerous
suicide attacks, and is noteworthy for its callousness as it took place at an IDP reception
centre and appeared to be an illustration of a willingness of the LTTE to use suicide
attacks to kill their own civilian population who were trying to escape,

“Although the LTTE's supply chains had been disrupted, especially after the loss
of its floating warehouses, it still had access to some stockpiles of weapons,
including some artillery and a few MBRLSs. It used them to offer  stiff resistance
from behind its fortifications and earth bunds and also launched waves of
suicide attacks "

NFZs

39. There were 5 NFZs. The idea for such zones would appear to have come from the SLA
and instructions are set out in letters (copies at Annex J) as follows:
e NFZ1 letter dated 19 Jan 2009.
e NFZ 2 letter dated 19 Jan 2009.

7 Interview Author and (Maj) Subramaniyam Sathyamoorthi Ex LTTE, 19 December 2014..
"8 Darusman Report, para. 69
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e NFZ 3 letter dated 19 Jan 2009.
e NFZ 4 dated 11 Feb 2009.
e NFZ5 dated 9 May 20009.

The first two letters come from Army HQ and are signed by Brigadier K A D
Karunasekera and addressed to the Head of Delegation, ICRC. The third letter comes
from the Military Intelligence Directorate and appears to have a military distribution with
the ICRC being informed by SFHQ Wanni. Trapped civilians were informed of the NFZs
by leaflet drops (an example from the last days of the conflict is at Annex J), loud-
speakers and wireless.

40. According to the Rules of Armed Conflict”®, a NFZ only becomes effective if all warring
parties agree its details. The LTTE did not endorse any of the NFZs and from the
moment they were created they fired artillery and mortars at the SLA from inside the
NFZs, sometimes from close to hospitals,

“The LTTE also fired mobile artillery from the vicinity of the hospital, but did not
use the hospital for military purposes until after it was evacuated.”. 80

“The LTTE is now widely recruiting from among the trapped population, forcing
both young and old to fight, and is positioning its artillery within
civilian concentrations”.®*

Photographs purporting to be LTTE positions amongst the civilian population in the
Eastern Wanni are at Annex K. They were allegedly taken by Reddy, one of two Indian
journalists embedded with the SLA.~ It is also well documented that in the closing
months, LTTE fighters wore civilian clothes as noted in the Darusman Report, “LTTE
cadres were not always in-uniform at this stage”.®? Furthermore, the trapped civilians
were either voluntarily helping or being forced to build military fortifications; this is on
top of forced conscription, which intensified as the war progressed.

41. The logic behind the delineation of the NFZs has in some accounts raised questions, but
in the author’s view, the NFZs followed the movement of the civilian population, which
essentially followed the loss of territory by the LTTE. Given the LTTE’s overall use of
trapped civilians, it follows that they were forced to retreat in tandem with the LTTE and
“beginning in February, the LTTE commenced a policy of shooting civilians who
attempted to escape, and, to this end, cadre took up positions where they could spot
civilians who might try to break out”.®®

" Convention (1V) relative to the Protection of Civilian Persons in Time of War. Geneva, ICRC, 12 August 1949.
8 Darusman Report, para. 94

8 US Ambassador Robert Blake, ‘Northern Sri Lanka SitRep 35°, Embassy Colombo, WikiLeaks, 19 March 2009,
para. 5.< http://www.cabledrum.net/cables/09COLOMBO310 >.

% Darusman Report, para. 97.

& Ibid, para. 99.
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42.

Whilst in the perception of the International Community the NFZs were inviolate, they
did not legally exist, as the LTTE had not agreed to them. Additionally, the LTTE fought
from within the NFZs, often in civilian clothes, whilst also using the IDPs as a buffer
from the SLA and also as a source of labour and fighters. All armies will retain their
inherent right to self-defence when threatened and, given the presence of so many
civilians, any such response in these circumstances should be judged by the principles of
distinction, legitimate targeting, military necessity and proportionality as defined in
international law. Faced with these circumstances, a western Army would control their
response through the use of well circulated and easily interpretable Rules of Engagement
(ROE). Additionally, the command chain would ensure that all troops were aware of
civilian concentrations, hospitals, UN/NGO facilities, humanitarian convoys etc. within
their area of operations. The SLA would appear to have complied with_this passage of
information requirement and the author was given photocopies of 6 x signals issued by
SFHQ(W) during January and early February 2009. These are at Annex L.

SLA: Rules of Engagement (ROE)

43.

44,

In essence, ROE set out the operational parameters for military action — as such, they can
provide both authorisation, for, or limitations on the use of force. Historically, ROE have
provided a measure of protection for civilians caught up in an armed conflict. In their
most basic form they inform an individual soldier of the circumstances in which he might
use force. During recent years, particularly in sophisticated armed forces, ROE have
assumed a growing importance as the ability to conduct precision, long range strikes,
either by manned aircraft or UAVSs, has.increased. The key to understanding ROE is that
they seek to limit collateral damage (proportionality) through precision (distinction)
whilst allowing operations to progress (legitimate targeting and military necessity). ROE
do NOT and are unlikely ever to prevent collateral damage and civilian deaths, even with
the most well equipped and trained armies. A UK definition of ROE, from the Staff
Officer’s Handbook 14, is at Annex M. Note the penultimate sentence, “The UK's
inherent right to self defence however, will always apply”. Similar wording is used in
almost all international ROE seen by the author.

I have seen documents that equate with ROE applying to the early weeks of 2009. | have
not made available to me any ROE’s thereafter. On the face of it this might appear to be a
serious omission and a possible factor behind some of the alleged violations of the Laws
of Armed Conflict. But SLA’s operational capabilities have to be kept in perspective.
From 2006 the SLA became an increasingly effective army as it expanded together with
the addition of new weapons, tactics and increased remuneration. These factors combined
to increase morale, which in turn resulted in a successful series of operations. However,
the SLA was still a developing force with a minimum education requirement for
recruitment purposes of Sri Lankan Grade 8, which requires reading and writing skills.
Post war the standard was raised to Grade 10. Even in modern western armies the
interpretation of written ROE can prove challenging. A Human Rights Watch Report
entitled ‘Off Target, The Conduct of the War and Civilian Casualties in Iraq’ dated 2003
stated on page 102 that “While US rules of engagement on paper met international
humanitarian law standards, in practice, soldiers and marines reported conflicting
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45.

interpretations of what they meant and how to apply them in practice....” Doctrinally,
the SLA 2006 reforms had introduced a form of ‘auftragstakik’ or mission command,
which encourages initiative at lower rank levels. It is the opposite of ‘befehlstakik’, which
is a process requiring detailed orders down to the lowest levels. To that end, the SLA had
discovered a winning formula that was ideally suited to the final challenges of the Wanni.

The operations during this phase of the war involved small unit actions, set piece
conventional engagements and ‘hostage rescue’ operations in different environments.
Subjectively, the SLA, at its operational best, most probably operated at a sophistication
level of 6 out of 10. Issuing ROE for the final four months of the war would have been
confusing and impractical. Instead, the SLA relied upon the over-arching political
direction to avoid excessive human casualties, as this would have had the likelihood of
ensuring international intervention, on the basis of a humanitarian disaster, thereby
frustrating a key military objective, namely to kill or capture the LTTE leadership.
Common sense dictates that this is likely to have been passed down the command chain.
If this had been otherwise, in my opinion, it astonishing that 290,000 Tamil civilians
survived to be rescued by the SLA. It is also of note that that there are too many well
recorded instances of soldiers helping Tamil civilians to escape to believe that the ‘no
civilian casualty’ policy was not understood by all ranks. Gordon Weiss makes the point
on page 216 of his book, ‘The Cage’,

“It remains a credit to many of the front-line SLA soldiers that, despite
odd cruel exceptions, they so often seem to have made the effort to draw
civilians out from the morass of fighting ahead of them in an attempt to
save lives”.®*

If there had been a blanket policy of elimination of LTTE cadres, then the capture and
rehabilitation of approximately 12,000 cadres who emerged from the final phase,®
supports the contention that there was neither a systematic policy to kill surrendering
LTTE, nor civilians. ® If I compare this approach to internal conflicts of which I have
personal experience, such as in Sierra Leone, where widespread and systematic atrocity
crimes took place, this supports my opinion that this was not an army that was seeking to
indiscriminately exterminate their enemy or civilians. Of course, this does not exclude
individual instances where war crimes may have occurred.

In my opinion it might also be argued that some of the deliberate operations completed
by the SLA had as an additional aim, the rescue of civilian hostages. In a US Embassy
cable to the State Department on 20 April 2009, US Ambassador Blake reports a
successful SLA operation near and in Putumattalan that enabled 35,000 civilians to
escape the combat zone with a further 1,500 escaping by sea.

8 Gordon Weiss, The Cage, p. 216
® Camelia Nathaniel, “11,770 Rehabilitated Ex-LTTE Cadres of Both Genders Are Being Re-integrated into
Society’, Dbsjeyaraj Website, 24 January 2013. <http://dbsjeyaraj.com/dbsj/archives/15251 >.

% http://dbsjeyaraj.com/dbsij/archives/15251, As an aside, this article by a respected Tamil journalists, suggests that
following a rehabilitation programme former cadres have been trained with vocational skills and reintegrated back

into society.
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46.

47.

48.

The Sri Lankan Air Force operated at a more sophisticated level, which, given the
technical requirements of their service, is not surprising. Additionally, the Air Force had
the necessary surveillance (satellite imagery and UAV coverage) and delivery vehicles to
operate more sophisticated targeting and battle damage assessments. Until the final five
months, the Air Force targeting procedures appear to have been relatively rigorous with
targeting collateral collected from numerous sources; informants, ground surveillance,
UAV and air sorties. As a general rule, as recorded in an official publication, all
Battlefield Air Interdiction (BAI) sorties occurred within a 3 to 5 km belt of the LTTE’s
defence lines, thus enhancing civilian safety. The same publication admits that this was
not possible in the final months of the war and that BAI sorties ceased. But a cable from
the US Embassy to the State Department on 27 April 2009 states quite clearly,

“The Sri Lankan Air Force says it continues to attack targets only in the area
south of the CSZ and north of Mullaitivu. Targets include LTTE fighting positions
in the area south of the safe zone.”

Further down the same paragraph the cable continues,
“An Air Force source reports there is no use of attack helicopters since the
capture of Puttukudiyuruppu (PTK) East because they are too vulnerable to LTTE
small arms. According to this source, the SLAF Commander categorically refuses

to carry out strikes within the “no fire zones "despite Army pressure to do so”.

Proportionality

In everything the author has had access to and reviewed there is no indication that SLA
deliberately or disproportionally targeted the civilian population in the course of their
operations. In fact, the available evidence suggests the reverse. The use of civilians as
human buffers by the LTTE in whatever circumstances would have resulted in civilian
deaths.

In the author’s experience in situations of this kind the intelligence picture is never a
hundred per cent. Who was or was not a genuine civilian could not have been known. In
such circumstances a commander acting reasonably and in accordance with the law
would take what steps he could, whilst minimising civilian casualties, to achieve his
military objective. These principles would have applied during the final months of the
war and thus the loss of civilian life, to the extent that it can be determined, is capable of
being interpreted as collateral damage that, however regrettable, is permitted by the laws
of armed conflict. These conclusions are further borne out by the sections that follow on
crater and imagery analysis.
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CRATER ANALYSIS

49. The interpretation of satellite imagery played a role in the Darusman assertion in
paragraph 251 that the SLA were guilty of the “widespread shelling of a large IDP
population” ® throughout the final months of the conflict and subsequently. A cable from
the US Embassy in Sri Lanka back to the State Department on 3 April 2009 states:

“Ambassador recommended to UN Resident Representative Neil Buhne that he
considers sharing-the UN imagery with the GoSL because it demonstrates that
there is proof of shelling and could discourage future shelling if the government
knows there is a mechanism for tracking it”.®

50. |If the aim is to attribute shelling to a particular participant, then it is pivotal to the
argument to prove that a specific crater was caused by a shell from a particular type of
weapon which was fired on a particular bearing. The British Army Pamphlet that covers
crater analysis is titled Artillery Training in Battle, Pamphlet No 12, Part 3. The
introduction section of the pamphlet, under the heading ‘Criteria’, states that “The
crater(s) selected for examination should be fresh. Distinctive features tend to erode over
time and may disappear altogether in poor weather.” It goes on to state that “It may not
be possible to examine craters when the ground is unsuitable. The ground may be too
rocky and hard in which case little impression is made. Conversely, the ground may be

8 Darusman Report, para. 251.
8 US Ambassador Robert Blake, ‘Northern Sri Lanka SitRep 46 ¢, Embassy Colombo, WikiLeaks, 3 April 2009,
para. 2< http://www.cabledrum.net/cables/09COLOMBO393 >.
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too soft and wet in which case the crater may fill with water”.® Lastly, the introduction
states that craters must be approached carefully as foot/tyre marks may destroy valuable
details indicated by the spoil, splinter pattern and fragments. In the case of the Wanni, the
presence of so many civilians in the area and the desire to recover the dead and wounded
would probably have destroyed much of this kind of evidence quite early on. The
pamphlet also notes that “The craters made by bombs delivered by aircraft are not
particularly distinctive » 90

51. Apart from immediate on the ground inspection, the same principals can be applied to the
analysis of imagery of shell craters. Most craters make a clearly defined pattern on the
ground and differ according to the type of projectile fired and the type of fuze used.
Without going into unnecessary detail, the explosion of a shell causes an inner crater, its
momentum carries the effect forward and the splinter pattern is thrown to the sides in the
form of an arrow that points back towards the gun that fired the shell. A mortar crater has
different characteristics, but it is still possible to determine the angle of impact and the
line of fire.

52. There are three significant factors that impact the interpretation of the available imagery
from the Eastern Wanni:
e The We%thel’; ‘...emerging monsoon season resulting in increased cloud
» 1
cover...

e The soil, light to sandy.
e The number of civilians in the area.

8 British Army Pamphlet that covers crater analysis is titled Artillery Training in Battle, Pamphlet No 12, Part 3.
The introduction section of the pamphlet, under the heading ‘Criteria’

% British Army Pamphlet that covers crater analysis is titled Artillery Training in Battle, Pamphlet No 12, Part 3.
The introduction section of the pamphlet, under the heading ‘Criteria’

° Moorcroft, Total Destruction of the Tamil Tigers, p. 134.
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54.

IMAGERY ANALYSIS

Two reports have been prepared by McKenzie Intelligence Services (MIS), a specialist
imagery company based in.London. The reports are attached respectively at Annexes N
and O. Rather than repeat the full content of each report, this document only sets out the
aim and main conclusions.

Report No. 1

MIS was tasked to look at a frequently quoted imagery study (believed to be dated 8 Oct
2009) by the American Association for the Advancement of Science (AAAS). The study
was commissioned by Human Rights Watch and Amnesty International and its overall
aim was to study conditions in NFZ 3 during the period 6 to 10 May 2009. MIS
concluded that:

e There are a number of craters above 3m in diameter, which may indicate that
large calibre artillery systems or air delivered munitions might have been used in
those cases.

e However there are a number of key variables which all effect the nature of a
crater.

e Confidence in identifying which weapon system was used, and when, is low.
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59.

e ldentifying the direction of the shot from the available imagery is not possible
with a high degree of confidence. This is possibly the most important issue in
ascribing culpability and underlines the difficulty in any investigative process.

Report No 2

The aim of this more comprehensive report was to:

Determine whether any of the craters in the NFZs predate 2 January 20009.

Search for LTTE weapons in the NFZs.

Estimate the number of graves in each NFZ.

Estimate the maximum number of temporary shelters in each NFZ.

Check for the projection of ejecta for all identified craters in NFZs.

In addition to available imagery, incorporate, as appropriate, handheld

photography taken from helicopter overflights of the NFZs on 29 May 2009.

e Study the specific accusations of the use of artillery as recorded in the Darusman
Report.

e Define the weather in the NFZs in the period 2 January to 19 May.

Paragraph 81 of the Darusman Report states that during the period 19 -20 January 2009
shells hit Vallipunam Hospital in NFZ 1. Imagery dated 21 January 2009 indicates that
“it was likely that the hospital had not received indirect fire on those dates”.

Paragraphs 83 and 84 of the Darusman Report state that artillery fire fell on a food
distribution centre on 23 and 24 January and also hit the Udayaarkaddu Hospital on 24
January. Imagery for these dates was not available; however imagery dated 16 March
2009 does substantiate indirect fire being used in the area and “two of the hospital
buildings appear to have significant damage”.

Paragraph 91 of the Darusman Report states that the hospital at Puthukkudiyiruppu was
hit every day between 29 January and 4 February 2009 by Multi Barrelled Rocket
Launchers (MBRLS)-and other artillery taking at least nine direct hits. Imagery dated 5
February 2009 indicates that the hospital had suffered two possible areas of damage
during the time frame, but not nine direct hits. However, imagery dated 16 March 2009
shows that the hospital and its associated buildings “had suffered from a great deal of
damage”. The author also notes that even one salvo from a MBRL would have devastated
the entire area (see paragraph 31).

Paragraph 94 of the Darusman Report states that on 6 February 2009 the Ponnambalam
Hospital was shelled causing part of it to collapse and that it was shelled again on the 9
February 2009. Only imagery dated 5 February was available for this site and this shows
the hospital to be in relatively good condition. Subsequent imagery does illustrate that the
hospital did suffer over time from indirect fire and “several buildings were destroyed and
probable craters can be observed around the hospital compound”. Three images relating
to the Ponnambalam Hospital at page 189 of the Darusman Report are also possibly
erroneous. Two of these images refer to specific buildings being destroyed between 21
January and 5 February 2009, yet on the available imagery dated 5 February 2009, both

27



60.

61.

62.

63.

64.

65.

66.

buildings are still standing. The third image again relates to a specific building being
destroyed in the same time frame. The building is still standing in imagery dated 16
March 20009.

Paragraph 111 of the Darusman Report states that on 11 and 12 May 2009 the temporary
hospital at Vellamullivaikkal was also hit by shells killing a number of people. Imagery
dated 10 May 2009 revealed that the hospital had already received damage from probable
indirect fire. However, imagery dated 24 May 2009 detected no additional damage.

Paragraph 104 of the Darusman Report states that on the 9 February 2009 shells fell on
Putumattalan Hospital killing at least 16 patients. Imagery dated 9 February 2009 was not
available but subsequent imagery throughout May 2009 does “show several probable
indirect fire strikes and damage to hospital buildings”.

Paragraph 120 of the Darusman Report states that on 16 May the LTTE destroyed a lot of
its equipment in a large explosion in an area of NFZ 3. A change detection study using
imagery dated 16 March and 24 May 2009 showed ‘no evidence of large-scale
destruction (craters or debris) was noted throughout the NEZ”.

Analysis of imagery dated 31 October 2008 indicated that NFZ 1 had received indirect
fire, but the type and exact date could not be determined. Imagery dated 10 May 2009
concludes that the number of graves identified in'the NFZs totals 1,332. Imagery dated 21
January 2009 identifies 4,174 temporary shelters within NFZ 1. Imagery dated 10 May
2009 reveals approximately 5,200 temporary shelters in NFZ 2 and 6,900 in NFZ 3. The
report notes that in the case of NFZs 2 and 3, the shelters were densely packed and were
within blocks defined by track networks. All craters identified from available imagery
and photographs were checked for the projection of ejecta that would indicate the
direction from which the round was fired. The report concludes that for a variety of
reasons “the analyst had low confidence in determining potential azimuths** from
imagery analysis alone”,

Imagery Summary

To the author’s knowledge only ‘imagery snap shots’ (including this report’s two
analyses) from the last four months of the war have been analysed in an attempt to
determine the scale of shelling in the NFZs and attribute blame. It is possible that a more
comprehensive “daily overview from December 2008 onwards might yield more
information, although the limitations as set out by the US State Department Report of
2009, would still apply

Indeed, if the US had access to satellite imagery that was more detailed and
comprehensive, no doubt, it would have been disclosed by now.

There would appear to be sufficient evidence to challenge a number of the allegations in
the Darusman Report, particularly from a timing view point. It is also noted that the

%2 direction of fire
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specific allegation of the use of MBRLs would appear to have no basis in fact, as the
level of destruction wrought by such weapons is significant and would almost certainly
be identified from imagery. The number of temporary shelters and their lay out that were
still standing on 10 May is also significant in that it refutes any suggestion of the
deliberate targeting of civilians by SLA artillery, from indiscriminate use of such
weapons which had the potential to devastate these areas in a very short space of time.

CONCLUSIONS

There was no military or political advantage to GoSL in killing civilians or shelling
hospitals indiscriminately, indeed the reverse is the case. High civilian casualties would
have made an international/Indian push for halting the final phase, more likely.

My task has not been to examine individual instances of war crimes, but rather to focus
on the military responses to what was clearly a hostage situation and whether the
responses of the SLA in broad terms were proportionate responses to the challenges they
faced. It is of course entirely possible that there were incidents on both sides that may
have amounted to breaches of the rules of war.

However, from the LTTE’s perspective, the killing of civilians was an acknowledged part
of their strategy. The status in law of some of these civilians is also arguable, as their
voluntary assistance, particularly in a combat function, would forfeit their civilian
protected status. However, | have made the assumption that the bulk were entitled to
treated as civilians who were forcibly prevented from leaving the conflict zone by LTTE
as an adjunct to their strategy of compelling the international community and the UN into
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forcing a ceasefire on GoSL. By the Oxford Dictionary definition these people could be
considered as hostages — “A person seized or held as security for the fulfilment of a
condition”.* This is spelt out with more clarity in Article 1 of the UN International
Convention Against the Taking of Hostages (1 Dec 1979), which states,

“Any person who seizes or detains and threatens to kill, to injure or to continue to
detain another person in order to compel a third party, namely, a State, an
international intergovernmental organisation, a natural or juridical person, or a
group of persons, to do or abstain from doing any act as an explicit or implicit
condition for the release of the hostage commits the offence of taking hostages.”**

70. There is evidence from plausible witnesses and imagery that both mortars and artillery
were fired into and out of areas where civilians were present and being held there by the
LTTE and that this fire also hit buildings acknowledged to be hospitals. It is, in any
sense, wrong to label the areas as NFZs, as by law these did NOT exist. The areas under
discussion were so small that an artillery or a mortar round would probably have been
bound to injure or kill someone. This civilian melting pot also contained LTTE fighters
in civilian clothes, civilians who were actively assisting the LTTE, as well as LTTE
artillery and mortars.

71. The clinching argument as to where responsibility lies for the shelling is in the direction
from which the shells were fired. This can only be retrospectively determined from
analysis of the shell craters either on the ground as soon as possible after the event or
from available imagery or, to a lesser extent, from credible witnesses at the receiving end.
To suggest, as one report does™, that because the barrels of SLA artillery tracked the
declaration of the ‘NFZs’ is an indication that they fired into those NFZs is inaccurate
and speculative, devoid of any forensic relevance. It is normal artillery practice for guns
to be laid in the direction of the threat, but that does not mean they actually fired. Given
that the analysis of the shell craters is inconclusive, the only source of reliable
information are eye-witness accounts, where the direction of shot is best determined
either visually by observing a gun flash or audibly by hearing the discharge of a gun or
mortar. The flat nature of the ground in the Eastern Wanni makes observation difficult,
but a witness might hear a distant bang from a particular angle and after a small pause
observe the explosion of a shell close by; he can then with some assurance, but not with
total certainty, say that the round came from a particular direction. This method, though,
is to an extent dependent on a practised ear and the absence of surrounding noise and
other distractions. Most accounts that describe events within the NFZs over those last few
months tell of chaos, confusion, emotion and terror - these background conditions are less
than ideal when endeavouring to determine the direction of incoming indirect fire. The
author therefore believes that it is not possible at this point in time, on the evidence
available, to accurately state which side’s artillery and mortars caused identified shell
craters and civilian casualties.

% Available at < http://www.oxforddictionaries.com/definition/english/hostage >.
% Article 1 of the UN International Convention Against the Taking of Hostages, 1 December 1979.
% Darusman Report, para. 101.
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72.  As cases from the ICTY have demonstrated this exercise can be attempted, but it is a
very costly exercise and after such a period of time that has elapsed, whether accurate
results can be established is far from certain. A number of military lawyers have been
highly critical of the ICTY’s attempts to investigate and prosecute cases involving
shelling incidents and indeed, the most significant case that deals with this issue has been
overturned on appeal and the defendant acquitted on the facts of this case. The military
criticism, however, is not so as to shield those who may be guilty of war crimes, but
simply because the technical expertise required to establish the necessary facts to the
required standard is often absent. In addition, with the absence of contemporaneous
forensic evidence, any investigating authority would require a huge amount of
documentation from army records, such as war diaries, to try and piece together from
which side a shell was being fired on a particular day. If the LTTE had not resorted to
deliberately attracting fire into hospitals by positioning their guns in close proximity, or
killing their own civilians, this task may have been easier. However, faced with this fact,
as accepted by most NGOS, being able to establish which side fired from where, five
years after the event, is going to be a difficult task.

73. My conclusion in this Report is that both sides fired into the so called ‘NFZs’, but it is
GoSL that is being held to account, which brings us back to the tenet of proportionality,
distinction, legitimate targeting and military necessity as applied to fire in support of
deliberate operations, tactical encounters and counter battery fire.

74. Let us start with deliberate operations. The military aim was to defeat LTTE and, in the
absence of their surrender, this meant killing or capturing their cadres/leaders and seizing
their strongholds, even when they were located in areas populated by civilians. GoSL had
to factor in the ‘Masada’ possibility as the LTTE became increasingly desperate.
Evidence of their willingness to sacrifice their own civilians has, post the last phase, been
acknowledged by many.*® Given the reported strength of their fortifications and an
understandable requirement to limit the SLA’s own casualties, the use of targeted
airpower and artillery, if used, would seem to be justified and proportionate, provided
every effort had been made to get the civilians to move prior to the assault. It should also
be noted that LTTE, on the evidence seen, appear to have responded to these deliberate
assaults using all the weapons at their disposal, with some of their rounds inevitably
landing in civilian areas to the rear of the assaulting troops. It is clear in my opinion, that
looking at the military strategies that the LTTE adopted, that the leadership were
desperate to protect Velupillai Prabhakaran and seek to ensure his escape whatever the
cost to their own civilian population.

75. Given that on the SLA side, this was principally an infantry and Special Forces operation
there would have been continual tactical engagements, some of which would have been
over relatively quickly, while others would have involved a prolonged, but local, fire
fight during which the SLA troops involved would have requested fire support from their
Battalion’s integral 81 and 82mm mortars - the necessary coordinates for which would be
passed by radio either by a qualified Mortar Fire Controller (MFC) or by a trained senior
rank. The fire would then have been adjusted as required to achieve the intended

% US State Department Report, 2009. p24.
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outcome. There is nothing that the author has either read or been told that states that local
fire support of this kind was unavailable and going back to the premise of self-defence,
nor should it have been. Again, it is inevitable that stray rounds from both sides would
have caused civilian casualties.

Counter Battery fire is described at Para 29. The SLA had used it effectively in previous
operations. It is important to underline that there had not been allegations of
indiscriminate shelling and war crimes in the previous military artillery operations that
equate to the criticisms made in the last phase of the 2009 operation. In my opinion this is
indicative of a command ‘culture’ that did not appear to espouse indiscriminate shelling.
The key question, however, is whether and how counter battery fire was used in the
Eastern Wanni, as conditions there were quite unlike those of previous  operations.
Imagery most certainly supports the contention that the necessary artillery assets for
counter-battery fire were available as were the necessary locating radars. In a perfect
world the radar would identify a target, a UAV would confirm-that it was still there
(distinction, legitimate targeting and military necessity conditions fulfilled) and fire
would be returned. This sequence would take a few minutes and the offending gun could
probably have been moved — LTTE were using ‘shoot and scoot’ tactics with fighters
dressed in civilian clothes. The process could be speeded up by just relying on the
locating radar and not using an UAV, but this would only have satisfied the military
necessity requirement and then only in terms of self-defence. In these circumstances, the
LTTE must also share a large proportion of the blame because they were operating out of
uniform amongst civilians.

The precise number of civilian deaths and their exact status at their time of death may
never be known. The accusations against GoSL imply either a deliberate policy to target
civilians or disinterest in the scale of civilian casualties in achieving their strategic
objective. All the available evidence discounts any form of deliberate policy or
systematically reckless or disproportionate conduct, despite the civilian casualties, to the
extent that it is even possible to determine what proportion of those killed were civilians.

It is undeniable, though, that had LTTE not driven civilians before them and executed
them when they attempted to escape, then civilian casualties would have been
significantly lower. A figure of up to 40,000 civilian deaths is much quoted and has been
simply arrived at by subtracting the number of IDPs processed (290,000) from the
Darusman estimate of the number of civilians caught up in the final months of the war
(330,000). The author believes that, in principle, there is every reason to challenge this
estimate of the numbers Kkilled: for instance, in the imagery analysis there are 1,332
obvious graves (para 63 above). These might be LTTE gravesites, but let us assume that
they are IDP ones and that there are 4 bodies to each grave; then that gives a total of
5,328 bodies. There would, of course, be unmarked graves invisible to imagery and a
large number of bodies were never recovered because they died by drowning, were
buried in LTTE bunkers and fortifications or just decomposed quickly in the monsoon
climate. However, in most wars the number of missing presumed dead is lower than the
number of bodies recovered. A cable from US Ambassador Blake to the State
Department on 7 April 2009 states that the UN estimate of deaths for the period 20
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January to 6 April was 4,164 with a further 10,002 wounded. The cable also states that
the estimated daily Kill rate was 33 a day in January and 63 a day in February and March.
" To reach 40,000 deaths would require a kill ratio of 287 per day over 139 days (1
January to 19 May) and to reach 26,000 deaths would require a rate of 187 per day.
Comparisons are of course invidious, but the accepted figure for German civilian deaths
after the 1945 Dresden raid(s) is 25,000; and 24,000 Polish and German soldiers died
during the 63 days intense fighting of the 1944 Warsaw Uprising. The figure of 40,000
civilians killed which has been repeatedly published is, in my view, extremely difficult to
sustain on the evidence which | have seen.

The Wanni operation was not of the “classic’ hostage rescue variety if only because of the
number of hostages involved and the ebb and flow of battle. However, there were
similarities; the SLA did not rush in, but instead took its time to plan and adapt its tactics
to take account of the civilian presence. It was, in the view of the author, an entirely
unique situation and the fact that 290,000 people escaped alive is in-itself remarkable.

Indeed, given the allegations of the use of MBRLs and use of heavy weaponry against the
civilian population, had the SLA embarked on an indiscriminate campaign of
bombardment, the trite but obvious point that any military expert is forced to conclude, is
that 2/3 days of shelling would have decimated all those in that final confined area. |
reiterate, in my experience of hostage rescue, the fact that so many escaped, is
remarkable.

This suggests to the author that it is extremely difficult to sustain an accusation of the
deliberate killing of civilians by the SLA by shelling, which had the artillery potential
over a very short period of time to devastate the temporary civilian encampments,
particularly in NFZs 2 and 3.

Mistakes that resulted in unnecessary civilian deaths were most definitely made by the
SLA, but all armies in all conflicts make such mistakes. There may even have been
mistakes that were reckless and greater analysis of particular incidents, such as some of
the IDF hospital strikes may demonstrate this. Again, this will depend on whether this
was SLA return fire on the LTTE, who had deliberately used ‘shoot and scoot’ tactics, to
endanger the hospitals and patients.

However, overall and for the reasons considered above, on the available evidence it is
my opinion, that the SLA’s operations in broad terms, were proportionate in the
circumstances. Whilst the SLA was a relatively unsophisticated army, they had evolved
into a battle and ultimately war winning machine that made up for its lack of
sophistication by the application of three of the most important principles of war:
selection and maintenance of the aim; offensive action and concentration of force. In my
military opinion, faced with a determined enemy that were deploying the most ruthless of
tactics and which involved endangering the Tamil civilian population, SLA had limited
options with regard to the battle strategy they could deploy. This would have posed a

% US Ambassador Robert Blake, ‘Northern Sri Lanka SitRep 48°, Embassy Colombo, WikiLeaks, 7 April 2009
released 26 August 2011. < http://www.cabledrum.net/cables/09COLOMBO402 >.
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dilemma for the very best trained and equipped armies in the world. The SLA had either
to continue taking casualties and allow the LTTE to continue preying upon its own
civilians, or take the battle to the LTTE, albeit with an increase in civilian casualties. The
tactical options were stark, but in my military opinion, justifiable and proportionate given
the unique situation SLA faced in the last phase. Therefore, on the evidence available to
me, taking into account my own combat experience, | do not find, in broad terms that the
military and artillery campaigns were conducted indiscriminately, but were proportionate
to the military objectives sought.
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Resolution 30/1 and Evidence to Counter Accusations

1. Introduction
In the wake of the United Nations Human Rights Council (UNHRC) reiterating its commitment
to accountability process in line with Resolution 30/1 co-sponsored by the incumbent

government in Oct 2015, Sri Lanka's response to war crime allegations should be re-examined.

1.1 Main Allegations

(A) The Government of Sri Lanka (GoSL) ordered UN/INGOs to vacate Kilinochchi in
September, 2008 to conduct 'a war without witnesses'.

(B) Vanni population denied medicine, food and other basic needs.

(C) Coordinated mortar/artillery/ MBRL (multi barrel rocket launchers) attacks on
civilian population. Channel 4 News alleged the then Secretary Defence and the then
Army Commander executed the operation.

(D) Massacre over 40,000 civilians.

(E) Rape of combatants/civilians. Subsequently, the military was accused of abusing
men.

(F) The use of cluster bombs

2. Primary Evidence

Geneva was moved on the basis of about 4,000 submissions received by three-member
Darusman Panel. About 2,300 persons furnished information to the panel. But UN directed that
these accusations cannot be verified until 2031. Even then, verification has to be approved by the
UN.

2.1 Critical Evidence

The following critical evidence is very important in disproving the above allegations;

(A) In June, 2011 (over two years after the successful conclusion of the war) the then Colombo
based US Defence Attaché Lt. Colonel Lawrence Smith defended GoSL at a seminar organized
by the Army. The seminar dealt with 'Defeating Terrorism: The Sri Lanka Experience.' In

response to a question regarding the alleged move by some LTTE cadres to surrender during the
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last few days of the war, the US official denied that possibility, thereby effectively contradicting
those propagating massacre of surrendering persons. The US official was responding to a query
posed by retired Indian Maj. General Ashok Metha. (Metha served in Sri Lanka during the

deployment of the Indian Army in the 80s in accordance with the Indo-Lanka accord).
This is what Lt. Col. Lawrence Smith had to say:

"Hello, may I say something to a couple of questions raised. I've been the defense
attaché here at the US Embassy since June 2008. Regarding the various versions of
events that came out in the final hours and days of the conflict-from what I was
privileged to hear and to see, the offers to surrender that [ am aware of seemed to come
from the mouthpieces of the LTTE — Nadesan, KP — people who weren't and never had

really demonstrated any control over the leadership or the combat power of the LTTE.

So their offers were a bit suspect anyway, and they tended to vary in content hour by
hour, day by day. I think we need to examine the credibility of those offers before we
leap to conclusions that such offers were in fact real. And I think the same is true for
the version of events. It's not so

uncommon in combat operations, in the fog of war, as we all get our reports second,
third and fourth hand from various commanders at various levels that the stories don't
seem to all quite match up.

But I can say that the version presented here so far in this is what [ heard as [ was here

during that time. And I think I better leave it at that before I get into trouble.”

The US State Department asserted that the US military official hadn't been at the Defence
Seminar on an official capacity. The State Department NEVER contradicted the statement.

Instead it disputed the military official's right to make that statement.

(B) Other critical evidence is the leaked US diplomatic cables (Wikileaks) in spite of them being
crucial for its defense. One leaked cable dealt with a discussion Geneva-based US Ambassador

Clint Williamson had with ICRC Head for Operations for South Asia Jacques de Maio. The US



envoy declared on July 15, 2009, that the Army actually could have won the battle faster with
higher civilian casualties, yet chose a slower approach which led to a greater number of Sri

Lankan military deaths.

The Army lost nearly 2,500 officers and men during January-May 19, 2009. Thousands suffered
injuries. The Paranagama Commission, in its Second Mandate perused Wiki leaks. The
Paranagama Commission pointed out that Wiki leaks were admissible in court in accordance
with a ruling given in the UK.

Both ICRC and US officials should be able to explain the ground situation before the proposed
war crimes court.

2.2. Other Evidence

Deployment of Indian medical team at Pulmoddai, north of Trincomalee to receive the wounded
transferred from Puthumathalan under ICRC supervision. The Indian team remained there until
the conclusion of the war. The Indian team received several thousand wounded civilians during
February-May, 2009 via sea. The government commenced transferring war wounded by sea soon
after fighting blocked overland routes to and from Vanni east. Both ICRC and India can furnish
details regarding evacuations by the sea. The vessels deployed to evacuate the wounded
transported several thousands of essential supplies to Puthumathalan. Foreign relief workers
were also allowed to go ashore. Allegations in respect of Vanni population denied medicine,
food and other basic needs should be probed against the backdrop of supplies made available to
Puthumathalan until the second week of May, 2009. The war ended the following week.

India and ICRC, too, should be able to corroborate those evidence and explain their roles in the
operation. The World Food Programme (WFP) can establish the amount of supplies moved to

the area held by the LTTE during Feb-May 2009 period.

2.3 Contradictory Claims In Respect of Killing of 40,000 Civilians
The GoSL should seek an explanation from Geneva in respect of the number of civilians
perished during the "eelam" war I'V. The following examples provide ample evidence as to the
contradiatory nature of those calims.
*British Labour Party MP Siobhan McDonagh (Mitcham and Morden-Labour) told
House of Commons in September, 2011 that 60,000 LTTE cadres and 40,000 Tamils



perished during January-May 2009. The MP made the only specific reference to the
number of LTTE cadres killed during a certain period. The politician ignored the
writer's emails seeking a clarification regarding her sources. The British HC in

Colombo declined to comment on the MP's claim.

*Special Amnesty International report titled When will they get justice: Failures of Sri
Lanka's Lessons Learnt and Reconciliation Commission also released in September

2011 estimated the number of civilian deaths at 10,000.

* A confidential UN report placed the number of dead and the wounded, including
LTTE combatants at 7,721 and 18,479, respectively. The report dealt with the situation
in the Vanni from August 2008 to May 13, 2009. The War ended a week after the UN
stopped collecting data due to intensity of fighting. The vast majority of the wounded
civilians were evacuated by the ICRC. The Indian medical team tasked with receiving
them should be able to explain specific measures taken by India to assist the war

wounded.

The UN is yet to release the report though it was made available to Darusman. It would be
pertinent to mention that the UN report had been based on information provided by those who
were trapped in the war zone and even today further verification can be made as the identities of
those who had provided information are known to the UN. Darusman refused to accept the report

as it contradicted his own claims.

The Amnesty International, UK MP as well as the wartime UN head should be able to give

evidence before the proposed judicial inquiry.

2.4 US Defence Advisor Confirms Norwegian Assessment

Wartime Norwegian Ambassador in Colombo Tore Hattrem on February 16, 2009 asserted that
the LTTE was unlikely to release civilians held on the Vanni east front. The following is the text
of the Norwegian's missive addressed to the then presidential advisor Basil Rajapaksa: “I refer to

our telephone conversation today. The proposal to the LTTE to release the civilian population



now trapped in the LTTE controlled area has been transmitted to the LTTE through several
channels. So far there has regrettably been no response from the LTTE and it does not seem to
be likely that the LTTE will agree to this in the near future.”

The US Defence attaché in June 2011 (over two years after the war) confirmed there had never
been an agreement or an understanding regarding organized surrender between the GoSL and the

LTTE through the intervention of the UN or Western governments.

3. UN Role in LTTE Human Shield

The UN remained silent and engaged in secret negotiations with the LTTE even after the group
detained Tamil UN workers for helping Tamils to leave Vanni west in early 2007. The LTTE
made its move in the wake of the GoSL opening up a new front in the Vanni (west of Kandy-
Jaffna A9 road).

Co-Chairs to Sri Lanka Peace Process knew what was happening. They, too, remained silent.
The UN mission in Colombo kept UN headquarters in the dark. UN Colombo never contradicted
exclusive The Island reports in this regard. Other print and electronic media ignored the issue.
However, UN New York confirmed The Island reports.

Had the UN, Western powers, the TNA and foreign funded civil society organizations intervened
on behalf of the Vanni population in early 2007, they wouldn't have ended up as human shields

on the Vanni east front.

Response to UN accusation that Vanni population denied food and medicine; the minutes of
Consultative Committee on Humanitarian Assistance (CCHA) meetings can prove UN and
Western governments never complained about food and medicine shortage. The then President
established CCHA in Oct 2006 to ensure essential supplies to the Northern Province. CCHA
included UN, US, UK and all key international NGOs operating in Sri Lanka at that time. The
CCHA minutes provides strong evidence to disprove the claim of denial of foods and medicine
4. India's Accountability

In January 2004, one-time Indian High Commissioner in Colombo J.N.Dixit faulted former
Indian PM Indira Gandhi for intervening in Sri Lanka. Now, the issue is whether reference can
be made to India's role in the proposed war crimes court to be set up under the Geneva

Resolution.



5. Office for Missing Persons

ICRC, Foreign Ministry, Paranagama Commission have furnished vastly different numbers with
regard to missing persons. UN, too, discusses the issue. They ignore the issue of thousands of Sri
Lankan Tamils living overseas though being listed missing. A comprehensive investigation will

expose those hiding overseas. Let me highlight three cases.

(a) Front line Socialist Party leader Kumar Gunaratnam received Australian

passport bearing the name Noel Mudalige

(b) The Army was accused of killing wartime Vanni Tech Director
Thayapararajah in Sept. 2009. Thayapararajah was arrested along with his
wife and children in Tamil Nadu in May, 2014

(¢) Ex-LTTE cadre Anthonythasan declared missing since early 90s appeared
in an award winning French move Dheepan a few years ago. The media
quoted the ex-Tiger as having said: “I came to France because at the time [
was able to only find a fake French passport and not a fake British or

Canadian passport.”

6. Lack of Evidentiary Sources to UN
Having failed to obtain sufficient number of complaints, the Darusman panel or the Panel of
Experts (PoE) issued 25 sample letters online to attract the socalled victims. The following is the
first sample of the letter:
"To: Mr. Marzuki Darusman, Chairman
To: Mr. Steven Ratner, Panel Member
To: Ms. Yasmin Sooka, Panel Member
Re: Through U.N. investigation Sri Lanka’s war criminals must be brought to books
Tamils in Sri Lanka have gone through several rounds of communal violence tacitly supported
by successive Sinhalese lead governments and its armed forces since Independence. Since 1956,
Tamil minority rights and Tamils were used as political pawn in Sri Lankan polity to hold on to

the power. The minority Tamils were systematically and routinely subjected to all kind of



atrocities, including ‘war crimes’, ‘crimes against humanity’ and ‘genocide’ in order for the
Sinhala political parties to woo the Sinhala masses in the name of majority hegemony.
Meanwhile, in another development, Gotabaya Rajapaksa, the Defence Secretary of the Sri
Lankan government has threatened to execute Sarath Fonseka, the army commander who
delivered victory over the Tamil Tigers, if he continues to suggest that top officials may have
ordered war crimes during the final hours of the Tamil war. During an interview with BBC'’s
Stephen Sackur, Sri Lanka’s defence secretary Gotabaya Rajapaksa said General Fonseka was a
liar and a traitor.

A US-based activist group, claimed, that it has obtained a 100-page long sworn affidavit from a
senior commander of the Sri Lanka Army (SLA) who has fled Sri Lanka seeking asylum for
himself and his family. SLA Commander’s affidavit contains incriminating information in several
areas.

But more than that, there is substantial body of credible evidence pointing to the commission of
war crimes by government forces including attacks on humanitarian operations, attacks on
hospitals and deliberate shelling of civilians enticed by the government to seek protection in the

safety of the "No Fire Zones."

I appeal to the panel of experts to ask the U.N. in no uncertain term that Sri Lanka should be
investigated for ‘war crimes’, ‘crimes against humanity’ and ‘genocide’.

Yours truly,

Your Name, Contact Postal Address with the Residing country."”

7. Further Evidence

Judge Richard Goldstone, who accused both Israel and Hamas of war crimes in his report on the
2008-09 conflict, revealed in a newspaper article that subsequent internal Israeli inquiries had
made him revise his opinion."If I had known then what I know now, the Goldstone Report would
have been a different document," he said. UNHRC accepted Goldstone's stand though other

members of the panel strongly stood by the report.

8. TNA Role and Association with LTTE
Having met UNSG Ban Ki-moon in Jaffna, TNA MP M.A, Sumanthiran declared that they had

received an assurance from Ki-moon that Geneva Resolution would be implemented. Before



attorney-at-law Sumanthiran threw his weight behind the TNA, the outfit worked closely with
the LTTE. Can war crimes investigation take place without inquiring into the TNA's wartime
conduct? Today, TNA plays a significant role in pursuing the alleged war crimes investigation.

TNA deals directly with the US and Geneva in spite of its sordid operations with LTTE.

In early Nov. 2005 TNA on behalf of the LTTE ordered Tamil speaking people to boycott the
presidential polls. The TNA action should be studied against the backdrop of Sampanthan
declaring the LTTE as the sole representative of Tamil speaking people in the run-up to the
April, 2004 general election. The EU Election Observation Mission in its final report alleged that
the TNA won the Northern and Eastern electoral districts with the help of the LTTE. The TNA
never challenged the EU report.



